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> 0 . 32, Special Calendar. 


Imnfcia, 


No. 3890. 


W ILLIS BROWN, Plaintiff in Error, 


vs. 


KATHRYN 


SELLERS, Judge, Juvenile Court, D. 
Defendant in Error. 



brief for defendant in error. 


Statement of the Case. 

The plaintiff in error was adjudged in contempt of the 
Juvemle Court of the District of Columbia, upon a rule to 
show cause (R., p. V), issued out of that court on the 3rd 
day of July, 1922, requiring him to show cause why he 
should not be adjudged in contempt for having written an 
article appearing in the Washington Times, a newspaper 

1 c 
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published in the City of Washington, District of Columbia, 
July 2, 1922, which published article related to a pending 
case. Said pending case was that of the child Willard E. 
Foss, number 329G9 in the Juvenile Court of the District 
of Columbia and was filed therein (R., pp. 3 and 11), June 
29, 1921, and on October 21, 1921, the said cause was con¬ 
tinued to September 15, 1922, and the child committed to 
the Board of Children’s Guardians on probation meanwhile. 

The rule to show cause (11., p. 7), contained a copy of 
the published article, and charged plaintiff in error with 
having therein impertinently, scandalously, insultingly, and 
contemptuously reflected upon the Juvenile Court of the 
District of Columbia, its judge, and of misleading the public 
as to the procedure in that court; of misrepresenting a state¬ 
ment of the court, and of having been made with the pur¬ 
pose of intimidating the judge of the Juvenile Court when 
the case of illard E. Foss was brought before the court for 
further proceedings. The rule was returnable on the 3rd day 
alter service of copy of the rule, and was personally served 
upon plaintiff in error and a hearing had thereon before the 
judge of the Juvenile Court on July 20, 1922, after the 
court had denied and overruled his several motions and de¬ 
murrers. The plaintiff in error was adjudged guilty of 
contempt, sentenced to pay a fine of twenty dollars and spend 
forty-eight hours in the jail of the District of Columbia. 
Plaintiff in error has assigned thirteen errors in the proceed¬ 
ings in the court below which will be answered in their 
proper sequence. 
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argument. 

Answer to the First Point of law in the Errors 
Assigned to the Court Below. 

The authority of the judge of the Juvenile Court to punish 
for contempts against it is contained in the act of Congress 
of March 19, 1906 (34 Stats., at L. 73, chapter 960, section 

“Sec. 17. That the said court shall have power to 
>sue process for the arrest of persons against whom 
information may bo filed or complaint under oath 
made, and to compel the attendance of witnesses- 

LZT r niemptS b,J fine n0t ceding twenty 
dollar, and imprisonment for not more than fort 

eight hours, or either, and to enforce any of its iud" 

' ru , les and regulations as may be deemed neces¬ 
sary and proper for conducting business in said court.” 

This court has sustained the action of the Juvenile Court 
in punishing contempts in the following cases under this sec 
ion. an attorney who aided and abetted an accused person 
to evade trial, Alward a. Latimer, 44 Appeals, D. C„ 81; a 
atlier who interfered with the custody of his child while a 
probationer of the court, contrary to its order, Hunter r 
In,ted States, 48 Appeals, D. C„ 19; and a person who dis- 

obejed a writ of summons of the court, Juvenile Court v. 
Hughlett, 44 Appeals, D. C., 59. 

Answer to the Second Point of Law in the Errors 
Assigned to the Court Below. 

# . 0 In Tl AIwa 1 rd Latimer > supra, in speaking of the power of 
the Juvenile Court on page 85, this court says : 


“This power is not limited to contempts committed 
in the presence of the Court, but extends to those 
which tend to obstruct the administration of justice 
therein.” 

In the Hunter case, supra, on page 25, this Court quotes 
the statutory limitation upon Federal Courts as follows: 

“Such power to punish contempts shall not be 
construed to extend to any cases except the mis¬ 
behavior of any person in their presence, or so near 
thereto as to obstruct the administration of justice, 
the misbehavior of any of the officers of said courts 
in their official transactions, and the disobedience or 
resistance by any such officer, or by any party, juror, 
witness, or other person to any lawful writ, process, 
order, rule, decree, or command of the said courts.” 

It is not contended by counsel for plaintiff in error that 
the Juvenile Court is not limited in its contempt jurisdiction 
the same as other Federal courts, but rather that it is not 
entitled to the same protection from contemptuous publica¬ 
tions as other Federal courts. 

A proper construction of the phrase “to punish contempt,” 
section 17, Act of March 19, 190G, creating the Juvenile 
Court, includes all contempts recognized in law applicable 
to Federal courts, and as said in the Hunter case, supra, on 
page 25, “The power to punish contempt is inherent in all 
courts.” 

In Kempe’s Lessee v. Kennedy, 5 Cranch, 173, 185, Chief 
Justice Marshall said: “The courts of the United States are 
all of limited jurisdiction,” and this was held in re Cuddy 
(a contempt case), 131 U. S., 285, where the court also said 




5 


but they are not, on that account, inferior courts in the 
technical sense of those words.” In Roses Federal Jurisdic¬ 
tion and Procedure, page 7, the author says: “It follows that 
t ie Federal courts, from the Supreme Court to the courts of 
the referee in bankruptcy, and the courts, if they may be 

so-called, of the United States Commissioners are one and all 
courts of limited jurisdiction/’ 

There are no “inferior” Federal courts in the technical 
sense of the common law. In the case of Turner *. Bank of 
North America, 4 Dallas, 11, Chief Justice Ellsworth, speak¬ 
ing of proceedings in circuit and district courts of the United 
States said they are “not subject to the scrutiny of those 
narrow rules which the caution or jealousy of the courts at 

AV estminster lon 8 aPPbed to courts of that denomination, 
but are entitled to as liberal intendments, or presumptions in' 
fa\oi of theii regularity as those of any supreme court.” 

The Juvenile Court of the District of Columbia bein- 
lnn,ted by section 268 of the Judicial Code, in its power to 
punish contemptuous publications it would therefore seem 
that the extent of its jurisdiction thereof would come under 
the settled rules applied to Federal courts. 

Long ago the Supreme Court said: 

“Certain implied powers must necessarily result to 
our courts of justice from the nature of their insti¬ 
tution * * *. To tine for contempt, imprison for 

contumacy, enforce the observance of order, etc., are 
powers which cannot be dispensed with, in a court, 
because they are necessary to the exercise of all others 
and so far our courts no doubt possess powers not im¬ 
mediately derived from the statutes.” 

United States v. Hudson, 7 Cranch, 32. 
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In the case of Patterson v. Colorado, 205 U. S., 454, it was 
held (page 463) that punishment for a contemptuous article 
in a newspaper “concerning a matter of law pending before 
it,” interfering with its administration of the law, was no 
infringement of the constitutional rights of the publisher. 
This was a case involving contempt of the Supreme Court of 
that State and was not a Federal court, but is decisive of the 
general constitutional question. 

The Case of the Toledo Newspaper Company y. the 
United States, 247 U. S., 402. 

As recent as 1917, in the above case, which is no doubt 
the leading case on the subject, where the judge of a district 
court of the United States punished for contempt, the author, 
among others, of a newspaper article regarding a case pend¬ 
ing in that court, the Supreme Court said on page 416: 

“Under the case and the action of the courts below 
concerning it, nothing further would seem to be re¬ 
quired to establish the correctness of that action, since 
no other course, under the statement, is possible com¬ 
patibly with the sacred obligation of courts to pre¬ 
serve their right to discharge their duties free from 
unlawful and unworthy influences and, in doing so, 
if need be, to clear from the pathway leading to the 
performance of this great duty all unwarranted at¬ 
tempts to pervert, obstruct, or distort judgment.” 

Concerning section 268 of the Judicial Code and its fore¬ 
runner, the Act of 1831, the court in this case on page 418 
said: 

“The pertinent provision of section 268 of the 
Judicial Code is as follows: The said courts (United 



States courts) shall have power * * * to Dun. 

is i, by fine or imprisonment, at the discretion of the 
eourt, contempts of their authority: Provided that 
such power to punish for contempts shall not be con - 

of anv 6XCept the “behavior 

of any person in their presence, or so near thereto 

00 ‘p,° bst fi ri \ Ct , thc administr ation of justice * * *.> 
anfied by the matters expounded and the rul- 
;ng made ,n the Marshall Case, there can be no doubt 

;„ C P ™ VISlon -“ fe,TCd no P°'ver not already 
granted and imposed no limitations not already el 

tbe h I a ° ther T° rdS ’ “ SCncd but t0 P lainl y mark 

boundaries of the existing authority resulting 

f om and controlled by the grants which the Con- 

s ilution made and the limitations which' it imposed 

And this is not at all modified by conceding that the 

provision was intended to prevent the danger, by ! 

mimscence of what had gone before, of attempt to 

XV " ot P osses sed, which, as pointed out 
in the Marshall Case, had been sometimes done in the 

cxcieise of legislative power. The provision, there- 
oic, conformably to the whole history of the country 
o minimizing the constitutional limitations nor 
es i ic ing or qualifying the powers granted, by nec¬ 
essary implication recognized and sanctioned the ex- 
is cnee o the right of self-preservation—that is the 
power to restrain acts tending to obstruct and prevent 
Ihe untrammeled and unprejudiced exercise of the 
judicial power given by summarily treating such acts 
a ^ ontem P t anc * punishing accordingly The te*t 

«* «'■*«-»/«. Jt 

dnect tendency to prevent and obstruct the discharge 
of judicial duty—a conclusion which necessarily sus- 
a,ns the view of the statute taken by the courts be - 
low and brings vs to the second question * * * » 


Answer to the Third Point of Law in the Errors 
Assigned to the Court Below. 

The best answer to this contention is the article itself (R., 
pp. 7 to 10, 1G to 19, 20 to 23). 

Quoting from portions of 13 corpus juris, sec. 44, is not 
this article “calculated to prejudice or prevent fair and im¬ 
partial action in a cause of judicial investigation then pend¬ 
ing?” Does it not “reflect on the court, counsel, parties, or 
witnesses, respecting the cause?” Or “to embarrass the due 
administration of justice?” Does it not “misrepresent a 
court's decision?” Is the article “couched in respectful lan¬ 
guage?” 

The rule charges and the defendant did not deny in his 
answer or testimony given that there was a misrepresenta¬ 
tion of the statements of the court (R., pp. 14 and 30). 

The purpose of the activity of plaintiff in error and the 
article in question was to get “a mother possession of her 
fifteen year old boy” (R., p. 9). “Then the mother of Ross 
reported her case to the Congress of Mothers. The mothers 
told me her story and wanted to know how a mother could 
get possession of her fifteen year old boy. * * * ] 

visited the court to ascertain direct from the judge of the 
court the court's understanding of what the law has decided.” 
This child was on probation and committed to the Board of 
Children’s Guardians until September 15, 1922, being the 
child Willard E. Ross, as admitted by the plaintiff in error 
(R., p. 30) in his own testimony. 

Was not this article designed or calculated to influence, 
intimidate or embarrass the court, parties and witnesses in 
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the fair and impartial consideration of the case when it would 
come before the court on September 15, 1922? In the 
Toledo Newspaper case, supra, page 420: 

“3. The contention that there was no evidence 
whatever to justify attributing to the publications the 
consequence of obstruction and therefore no legal 

basis for the conclusion of guilt and resulting right to 
impose penalties. 

It is to be observed that our power in disposing 
o this objection is not to test divergent contentions 
as to the weight of the evidence but simply to con. 
sider the legal question whether the evidentiary facts 
found had any reasonable tendency to sustain the 
general conclusions of fact based upon them by the 
courts below. Considering the subject in this aspect, 
again we are constrained to say that the contention 
on the face of the record is too plainly devoid of 
merit to require any detailed review. Indeed, we are 
of opinion that the court below was right in saying 
concerning the ultimate conclusions of fact upon 
which its action was based that it was ‘difficult to see 
how any other findings could have been made.’ True 
it is urged that, although the matters which were 
made the basis of the findings were published at the 
place where the proceedings were pending and under 
the circumstances which we have stated in a daily 
paper having large circulation, as it was not shown 
that they had been seen by the presiding judge or had 
been circulated in the court room, they did and could 
form no basis for an inference of guilt. But the situ¬ 
ation is controlled by the reasonable tendencies of the 
acts done and not by extreme and substantially im¬ 
possible assumptions on the subject. Again ' it is 
said there is no proof that the mind of the judge was 

2c 
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influenced or his purpose to do his duty obstructed 
or restrained by the publications and, therefore, there 
was no proof tending to show the wrong complained 
of. But here again not the influence upon the mind 
of the particular judge is the criterion but the rea¬ 
sonable tendency of the acts done to influence or 
bring about the baleful result is the test. In other 
words, having regard to the powers conferred, to the 
protection of society, to the honest and fair adminis¬ 
tration of justice and to the evil to come from its 
obstruction, the wrong depends upon the tendency of 
the acts to accomplish this result without reference to 
the consideration of how far they may have been 
without influence in a particular case. The wrong¬ 
doer may not be heard to try the power of the judge 
to resist acts of obstruction and wrongdoing by him 
committed as a prelude to trial and punishment for 
his wrongful acts.” 

Parties have a constitutional right to have their cases tried 
fairly by an impartial court uninfluenced by newspaper dic¬ 
tation or popular clamor and the language implied need not 
have brought the court into disfavor or danger of proper 
respect or actually embarrass or impede the progress of the 
proceedings or the administration of justice therein, if it was 
of a character calculated to produce such effects in a case 
pending. The tendency of the publication or act to inter¬ 
fere with the administration of the law is enough. Patter¬ 
son v. Colorado, 205 U. S., 454, 463; In re Independent Pub¬ 
lishing Company v. United States, 240 Federal Reporter, 
849; United States v. Providence Tribune Company, 241 
Federal Reporter, 524; Gorham Mfg. Co. v. Emery-Bird- 
Thayer Dry-Goods Co., 92 Federal Reporter, 774. 
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Answer to the Fourth Point of law in the Errors 
Assigned to the Court Below. 

Plaintiff in error wrote the published article in question 
an more, and gave it to the newspaper for publication and 
U was published under his name as a “former justice Utah 

State court ” and as “Authority on Child Welfare.” This was 
charged in the rule served upon him (R„ pp . 7 to 12), proven 
by the witness James Ring (R., pp . ig to 19, 20, 21) and 
admitted by him (R., pp. 30, 31, 32). In the Toledo News¬ 
paper Case, above cited, the writer of the article in question 
was one of the first proceeded against by the court. 

Answer to the Fifth Point of Law in the Errors 
Assigned to tlie Court Below. 

Plus contention of the plaintiff in error that the statement 
of the Judge of the Juvenile Court which he is charged with 
having misrepresented in a published article was not made 
by the court in an official capacity in any judicial proceed¬ 
ing still pending and that the rule does not so charge. On 
the contrary the rule docs so charge (R., p. 11, p ar . 2), and 
the case was pending before the court and thus was recog¬ 
nized by the court at the time the statement was made. 
The statement made by the court to respondent was care¬ 
fully made, because the court knew the respondent, and was 
the only statement which the court made at that time to the 
respondent, and every word was weighed. * * » Counsel 

states that the whole basis for the charge of contempt rests 
upon the quoted paragraph. That is a mistake. It rests 
upon the whole rule. Even granting that the respondent 


had frankly said that he understood the court to say that_ 

even granting that—find eliminating that one paragraph, 
there would still remain sufficient in the article to show the 
venom of respondent, and to show his intention to hold the 
court up to ridicule and to destroy the faith of the people of 
the District of Columbia in this court.” (R., p. 28.) 

Plaintiff in error Stated at the hearing on the rule that he 
came “right down here, not bringing Mrs. Foss into court, to 
ascertain from you if it was necessary for your permission 
for any child. * * *” (R., p. 30.) Under these cir¬ 

cumstances the Judge of the Juvenile Court could not have 
been acting or speaking in some unremoved or unofficial 
capacity. Such contention is contrary to the tenor and 
words of the published article of plaintiff in error, for didn’t 
he say he came to the court in the article? In the Toledo 
Newspaper Case in analyzing the newspaper article there in 
question the Supreme Court, in drawing the conclusions of 
fact therefrom, stated on page 414 as follows: 

“Condensing for the sake of brevity and looking at 
the substance of things, these conclusions of the court 
embraced four grounds: (a) Because, leaving aside 
the attempted ridicule, not to say vituperation, con¬ 
cerning the court which was expressly or impliedly 
contained in the publications, their manifest purpose 
was to create the impression on the mind of the court 
that it could not decide in the matter before it in any 
but the one way without giving rise to such a state of 
suspicion as to the integrity or fairness of its purpose 
and motives as might engender a shrinking from so 
doing. ( b) Because the publications directly tended 
to incite to such a condition of the public mind as 
would leave no room for doubt that if the court, act¬ 
ing according to its convictions, awarded relief, it 
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would be subject to such odium and hatred as to 
restrain it from doing so. (c) Because the publica¬ 
tions also obviously were intended to produce the im¬ 
pression that any order which might be rendered by 
the court in the discharge of its duty, if not in accord 
with the conceptions which the publications were sus¬ 
taining, would be disregarded and cause a shrinking 
from performing duty to avoid the turmoil and 
violence which the publications, it may be only by 
covert insinuation, but none the less assuredly, in¬ 
vited. And (d) because the publications were of a 
character, not merely because of their intemperance 
but because of their general tendency, to produce in 
the popular mind a condition which would give rise 
to a purpose in practice to refuse to respect any order 
which the court might render if it conflicted with the 
supposed rights of the city espoused by the publica- 
tions.” 

Answer to tlie Sixth Point of Law in the Errors 
Assigned to the Court Below. 

The quotation in question is attributed to the Judge of 
the Juvenile Court. The rule to show cause, issued by the 
Judge herself, specifically alleges that she did not make the 
statement quoted. This was sufficient \ it was not necessary 
for the Judge to have gone through the formality of again 
denying the making of the quoted statement. 

Bather in keeping with the attitude of the plaintiff in 
error towards the court below is the reference to it on page 
twenty, second paragraph of plaintiff in error’s brief, where 
an attempt is made to misrepresent the effort of the court to 
fix the authorship of the article in question, which was a 



matter of fact and to its action in not allowing the witness 
to testify to a conclusion of law. 

Answer to the Seventh Point of Law in the Errors 
Assigned to the Court Below. 

The testimony of Mrs. Foss, the mother of the child, 
Dillard E. Foss (R., p. 23 through 26), deduced facts and 
eiieumstances identifying the published article as relating to 
that of her child. Plaintiff in error did not deny that his 
article related to this case in his answer filed (R., p. 14) but 
on the contrary admits it when he voluntarily testified at the 
hearing (R., pp. 30, 31) T This error assigned amounts to a 
subterfuge to evade his responsibility to the dignity and 
standing of the court, for otherwise all that would be neces¬ 
sary in maliciously and unwarrantedly assailing the court 
would be to mishead the article containing statements and 
references relating to a pending case. 

Answer to the Eighth Point of Law in the Errors 
Assigned to the Court Below. 

The case of Willard E. Foss was a case pending within the 
settled rules of the law at the time the article in question was 
published. 

In 13 Corpus Juris, section 44, page 36, the rule is laid 
down and cases cited to the effect that publications concern¬ 
ing a trial thereafter to be had may constitute contempt, and 
also that “A cause is ‘pending’ within the rule of contempt 
concerning libelous publications when it is still open for 
modification, appeal or rehearing; and until the final judg- 




mcnt is rendered and the remittur issued; and a cause is still 
pending within the rule, although an order has been made 
dismissing the action on the payment of the fines.” In 
State v. Tugwell, 52 Pac., 1056, decided in the Supreme 
Court of Washington, April 14th, 1898, which was a case of 
contempt in the Supreme Court growing out of a newspaper 
publication, the point was raised that the case was not pend¬ 
ing because the opinion of the court had been filed. The 
court said: 

“An action has been deemed pending in this court 
until the remittur issued; but counsel have argued 
that, although the statute does not determine when 
jurisdiction ends in this court, yet the court, having 
been authorized by statute to frame rules, has, by its 
rules, determined the question of the conclusion of 
the case.” 

In McDougall v. Sheridan, 23 Idaho, 191; 128 Pac., 954, 
another instance of contempt of the State Supreme Court by 
a newspaper publication, the court held that the original 
decision in that case, having been handed down on the 8th 
day of October, 1912, and a petition for rehearing having 
been filed on the 15th of October, the cause was thereafter 
pending until the petition for the rehearing was determined. 
In State v. Howell, 80 Conn., 668; 125 Am. St. Rep., 141, 
where defendant was convicted of contempt, the facts were 
stated by the court, page 670: 

“The defendant was charged, in the application 
with having published, in the Bridgeport Herald and 
the Waterbury Herald, two articles relating to a cause 
then pending in the Supreme Court at Danbury, 
w here said papers circulated, w T hich tended to unduly 



interfere with the administration of justice, to ob¬ 
struct the court in the discharge of its duties, and to 
prejudice the public and the jury as to the merits of 
said cause. After demurrers to the application had 
been overruled, he offered himself as a witness, for 
the purpose of purging himself of the contempt. He 
testified that, although he was the editor and manager 
of the newspaper mentioned, he did not read the 
articles before publication, and had no actual knowl¬ 
edge of their contents, or that they contained matter 
disrespectful to the court or tending to interfere with 
the course of justice in the trial of the case to which 
they related, and that in their publication he had no 
intent to be disrespectful to the court, or to interfere 
with the course of action. lie admitted the publica¬ 
tion of the articles in the newspapers. One of them 
was published two days before the trial of the case 
referred to began in the Superior court, but after 
it had been assigned for trial; the other was published 
after the trial began and before it was completed .” 

Answers to the Ninth and Tenth Points of Law in the 
Errors Assigned to the Court Below. 

The answers to the ninth and tenth points of law in the 
errors assigned to the court below are covered hereinbefore. 

Answer to the Eleventh Point of Law in the Errors 
Assigned to the Court Below. 

The Supreme Court of the United States said in the case 
of Colorado v. Patterson, 205 U. S., 463: 

‘‘It is objected that the judges were sitting in their 
own case. But the grounds upon which contempts 
are punished are impersonal. United States v. Shipp, 
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203 J-; S ” 5G3, 5 " 4- Ko doubt J U(J g e s naturally 
would be slower to punish when the contempt carried 

with it a personally dishonoring charge, but a man 

cannot expect to secure immunity from punishment 

by the proper tribunal, by adding to illegal conduct 

a personal attack. It only remains to add that the 

plaintiff in error had his day in court and opportunity 
to be heard.” J 


This was the same situation as existed in the Toledo case, 
siipra, and in In re Ulmer, 208 Fed., 4G5. This court, in 
In rc Charles A. MacDonald” Court of Appeals, No. 477, 
denied a petition for writ of error to Juvenile Court, and 
among other errors alleged was that of refusing to grant a 
motion for a substitute judge. 


Answers to the Twelfth Point of law in the Errors 
Assigned to the Court Below. 


An actual criminal intent is not necessary to be proven 
against the author of contemptuous publications. State v. 
Nussenholtz, 75 Conn., 92, 95; 55 Atl., 589. In State v. 
Howell, 80 Conn., CG8, the defendant, the editor of the paper, 
denied he had read the article before publication, or that 
he had knowledge of the contents or that they contained 
matter disrespectful to the court. The common law rule 
given in Fishbaek v. State, 131 I,id., 304, is that if a news¬ 
paper article is per se libelous, making a direct charge against 
the court, Grand Jury, jury, witnesses, parties, and officials, 

. admitting but one fair and reasonable construction and re¬ 


quiring no innuendo to apply its meaning, the publisher 
of the article cannot escape liability for contempt by ad- 


3c 




mitting the publication of the article, but denying that he 
intended the plain and unmistakable meaning which the 
language conveyed. 

In re Chadwick, 109 Mich., 5S8, where an attorney wrote 
an open letter to a newspaper regarding a decision of the 
court, and vilifying the court so rendering the decision, the 
court held it was a pending case, the decree not having been 
enrolled and being still subject to modification on motion, 
and cited Chief Justice Kent in Yates v. Lansing, 5 Johns, 
2S2, as follows: 

“ ‘Whenever we subject the established courts of the 
land to the degradation of private prosecution, we 
subdue their independence and destroy their au¬ 
thority. Instead of being venerable before the pub¬ 
lic, they become contemptible, and we thereby em¬ 
bolden the licentious to trample upon everything 
sacred in society, and to overturn those institutions 
which have hitherto been deemed the best guardians 
of civil liberty/ ” 

The court referred to the very able discussion in the leading 
case of Commonwealth v. Dandridge, 2 Va. Cas., 408, and 
the court also quoted the rule stated in Nell v. State, 4 Eng. 
(Ark.), 259; 50 Am. Dec., 209: 

“By the common law, a court may punish for con¬ 
temptuous conduct toward the tribunal, its process, 
the presiding judge, or for indignities to the judge 
while engaged in the performance of judicial duties 
in vacation, or for insults offered him in consequence 
of judicial acts, but indignities offered to the person 
of the judge in vacation, when not engaged in 
judicial business, and without reference to his official 
conduct, are not punishable as contempts.” 



19 

The defendant there denied intended wrong in the article, 
but the court said, page 605: 

“The language, however, is susceptible, in our 
judgment, of but one interpretation, namely, that 
the defendant in that suit, the clients of respondent, 
had not had a fair trial; that this was due to the 
action, largely of Judge Eldredge; that the regular 
circuit court judge, whose duty it was to hear the 
case, if there were not legal obstacles in the way was 
driven from the performance of his duty by per¬ 
sistent attacks upon him, and that Judge Eldredge 
had submitted to private interviews with Mrs. Bots- 
ford in regard to the ease. If this language, pub¬ 
lished and scattered among the people, does not tend 
to throw discredit upon the courts, to create suspicion 
as to their fairness, and to degrade them in the eyes 
of the people, it would be difficult to find language 
which would. The publication bore its natural fruit. 
A public meeting was called and held, ostensibly to 
aid the Fitzgeralds and to raise money to assist them 
in appealing their case to this court.” 

In United States v. Huff, 206 Fed Rep., 703, it was said: 

“The Federal courts do not recognize the common- 
law rule of purgation, and leave the question of the 
commission of the contempt to be determined by 
the proof adduced upon the hearing.” Citing In re 
Savin, Petitioner, 131 U. S., 267-270; 9 Sup. Ct., 699, 
33 L. Ed., 150; U. S. v. Shipp, 203 U. S., 563-575; 
27 Sup. Ct., 165; 51 L. Ed., 319; 8 Ann. Cas. 265; 
United States v. Anonymous (C. C.), 21 Fed., 761- 
767; Kirk v. U. S., 192 Fed., 273-279; 112 C. C. A., 

531. 




20 


The denial of intent to commit contempt is not sufficient 
for another reason, as indicated by In re Independent Pub¬ 
lishing Co. et al., 228 Fed. Rep., 787, the syllabus of which 
is as follows: 

“2. Contempt.—0. Publications Regarding Pend¬ 
ing Proceedings—Intent. 

“Where a newspaper article, concerning a person 
on trial for felony, was read by jurors and made the 
discharge of the jury necessary, its publication was 
punishable as a contempt, though there was no will¬ 
ful intent to obstruct justice, the intent to publish the 
article being all the willful intent necessary, as the 
publishers knew the trial was on, that the article 
would probably be read by jury and judge, and that 
its probable consequence would be the obstruction of 
the administration of justice.” 

In the Huff case, supra, in speaking of the letters which 
had been sent to the judge regarding a pending case, on 
page 715, the court said: 

“But, in spite of his testimony, the language of the 
letters can bear no other reasonable interpretation, 
and the intent of the defendant is to be ascertained, 
rather by the natural and inevitable effect of his ad¬ 
mitted acts and words, than by his subsequent 
disavowal of conscious motive. * * *” 

It is a well established principle that in a case of criminal 
contempt the trial court must be convinced of the guilt of 
the accused beyond a reasonable doubt. Schwartz v. United 
States, 217 Fed. Rep., 866 (C. C. A.), on page 870, the 
court said “but when there is evidence tending to show guilt 
the finding of fact by the trial court cannot be reviewed by 
this court.” Bessette v. Conkey Co., 194 U. S., 338. 
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In re Rice - 181 F ed. Rep., 217, 221, the court said “Courts 
mU not tolerate defiance or evasions of their commands by 
artifice or contrivance of any kind. They look behind the 
form to the substance, and, sitting as trier of the facts as 
"ell as the law, in passing upon such contempts, will draw 
any inference a jury may legitimately draw from the 
circumstances.” The plaintiff in error cannot escape the 
consequences of the law by the subterfuge of misleading 
his contemptuous article. 

Answer to the Thirteenth Point of Law In the Errors 
Assigned to the Court Below. 

Counsel for plaintiff in error, in his discussion under this 
head, and elsewhere in his brief, refers to the record in case 
Xo. 3891, p. 27, and seeks to show that the court had ad¬ 
mitted that Brown had been getting on her nerves, and 
therefore she was prejudiced and biased against him. He 
is trying to make a mountain out of a mole hill. That the 
trial court had absolutely no prejudice against him, and de¬ 
cided the case squarely on its merits, is shown by the follow¬ 
ing extract from the record of case No. 3891, p. 27 and 28: 

This article, as I say, was of a nature to incite 
people to disobey the orders of the court. The Hun¬ 
ter case in the Court of Appeals—I cannot give the 
exact citation—held this very thing. The Court of 
Appeals said that the orders of the Court in regard 
to the probation of the child—in this case the child 
was taken away from the school in which the parents 
had been told to place him—it was a clear case of 
contempt in interfering with the order of the court. 
Loraine King is still on probation to this Court, and 
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the case is therefore a pending case. In view of 
the sentiment of the people of the District towards 
the taking of children out of their homes, it is a 
very serious thing to have an article of this kind 
published about the Court. It was done, we believe, 
not through ignorance, but with the intention of 
rousing feeling against the Juvenile Court. We have 
no feeling against this man Brown—none whatever. 
It is said that the Court said that Brown was getting 
on her nerves. We confess that was true. But there 
are only two questions here to be decided: Did he 
write the article, and was it a pending case? We 
believe that we can justly decide that. If he wrote 
the article, and if it was a pending case, it was a 
clear contempt of the Court, and if it was a contempt 
of court at all, it was a contempt of court that should 
be punished by the full penalty of the law.” 

Conclusion. 

It is believed that the record discloses that the conduct of 
the plaintiff in error in this case, and in the companion case 
(No. 3S91), was not only clearly contemptuous, but was in¬ 
tended by him to be such. Ilis attitude towards the courts 
and the administration of justice therein, is publicly shown 
in a scathing opinion delivered by the Supreme Court of the 
State of Utah against the plaintiff in error, when he was a 
judge of a juvenile court in Utah, in the case of Mills v. 
Brown, 88 Pac., 608, an extract therefrom being as follows: 

“Respondent, as this record discloses, either has 

no regard for, or is uninformed in respect to, the 
rules that the experience of past generations has 
evolved for the purpose of safeguarding the rights 
of all. Like most laymen, but seemingly without 
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their good judgment, respondent seems to regard 
these rules as mere technicalities to be brushed aside 
as obstructions in the pathway of what is usually 
termed “common-sense justice.” lie seems to be a 
willing convert to the theory that he is better, if not 
wiser, than both law and rules of procedure, and 
that he may thus disregard either or both at pleas¬ 
ure. While juvenile courts cannot, and are not ex¬ 
pected to, be conducted as criminal or other courts 
usually are, the judge should still not wholly disre¬ 
gard all wholesome rules in an attempt to establish 
guilt which he suspects, or, worse yet, merely im¬ 
agines. Most of the rules of evidence and procedure 
were established, and their observance is necessary, 
to curb the propensities of the inquisitor, and it 
would, no doubt, better subserve the best interests 
of all if the most important of these rules were ob¬ 
served by respondent in his investigations. The 
fact that the American sytem of government is con¬ 
trolled and directed by laws, not men, cannot be 
too often nor too strongly impressed upon those who 
administer any branch or part of the government. 
Where a proper spirit and good judgment are fol¬ 
lowed as a guide, oppression can and will be avoided. 

“It further appears from the record before us that 
either respondent, or some one for him, has devised 
a printed record to which all cases are made to con¬ 
form. Printed formulas are well enough as guides, 
but to have a printed record only is too much of a 
temptation to make every case lit the record instead 
of making a record to fit the case. As we have 
already stated, the cases coming before the juvenile 
court are not criminal, and hence a criminal record 
docs not lit those cases. Findings should be made 
in each case in conformity with the facts, and judg¬ 
ment rendered in accordance with the facts found. 
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“Because a good and wholesome law has, in some 
instances, been abused, we are most earnestly im¬ 
plored to set aside the law. This we cannot do. 
The court may be reformed and the law amended, 
if, in the judgment of the Legislature, this is neces¬ 
sary. All good laws may be, and at times no doubt 
are, abused, but this is no reason why they should 
either be held bad or repealed. While it is neither 
the duty nor the province of this court to suggest 
what the laws should be, or who should administer 
them, we cannot silently pass by what seems to us 
a total disregard of wholesome rules. The juvenile 
court law is of such vast importance to the state and 
society that it seems to us it should be administered 
by those who are learned in the law and versed in 
the rules of procedure, to the end that the beneficent 
purposes of the law may be made effective and in¬ 
dividual rights respected. Care must be exercised 
in both the selection of a judge and in the adminis¬ 
tration of the law. hen this is done, we have no 
doubt that most of the things complained of, and 
as they appear from the record, will be obviated. 
The juvenile law of this State is of too much im¬ 
portance to be hampered by or set aside for trivial 
or avoidable causes. All good citizens are interested 
in its proper administration and enforcement, and 
it is well worth the best efforts and patient care of 
those who, for the time being, are clothed with the 
power of administering such laws. If all govern¬ 
ments are interested in the moral and educational 
welfare of those who in time will be called upon to 
discharge the duties of citizenship, how much greater 
should be that interest in a government like ours, 
where the citizen is the sovereign from whom 
emanates all the powers of government? 

“For the foregoing reasons, therefore, the judg- 
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") ent of tlle juvenile court committing Albert E 
Mi to the Industrial School is set aside and an- 
nu led, and he is returned to the custody of Emil 
Mill, his father, until said Albert shall be legally ad¬ 
judicated to be a ward of the state in accordance with 
the views herein expressed; neither party to recover 
costs. It is so ordered.” 


Before closing it is our duty to point out to this court the 
contempt of this court by plaintiff in error by the abuse of 
the trial judge in the court below in his brief, of which the 
last paragraph beginning on page 15 is a fair example and 
which permeates the whole brief. 

Respectfully submitted, 


F. H. STEPHENS, 

LEWIS B. PERKINS, 
Attorneys for Defendant in Error. 


(8634) 
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2 WILLIS BROWN VS. KATHRYN SELLERS, ETC. 

3. Committment of Willard E. Foss to the Board of Children’s 
Guardians. 

4. Bill of Exceptions including the article printed in the Washing¬ 
ton Times but not including the whole issue of the paper. 

(Signed) WALTER W. BURNS, 

Attorney for Willis Brown. 

2 In the Juvenile Court of the District of Columbia. 

Willis Brown 
vs. 

Kathryn Sellers, Judge. 

In re Willard E. Foss, #32969. 

Appeal to the Court of Appeals, D. C. 

Additional Designation of Record. 

1. The petition for writ of error. 

2. The objections filed to the granting of the writ of error. 

3. Stenographic record of proceedings on July 10, 28, August 1, 
2, 5, 8, 1922. 

L. B. PERKINS, 

Assistant Corporation Counsel D. C. 

3 Filed Jun. 29, 1921. Clerk Juvenile Court D. C. 

The District of Columbia, ss : 

In the Juvenile Court of the District of Columbia, June Term, A. D. 

1921. 

Francis H. Stephens, Esq., Corporation Counsel in and for the 
District of Columbia, who, for the said District of Columbia petitions 
in this behalf, by Lewis B. Perkins, Esq., his Assistant, comes here 
into Court, at the District aforesaid, on the twenty-ninth day of 
June in the year of our Lord one thousand nine hundred and twenty- 
one in this said Term, and for the said District represents to the 
Court, on the oath of one Lottie M. Foss as follows: 

1. That one Willard E. Foss late of the District aforesaid, on the 
first day of September in the year of our Lord one thousand nine 
hundred and twenty at the District aforesaid, and within the juris¬ 
diction of this Court, was and still is, a child under seventeen years 
of age, to wit fourteen known by his language or life to be vicious or 
incorrigible, within the meaning of the statutes in such case made 
and provided, in this, that the said Willard E. Foss is staying out 
late at night, is lying and stealing, and is disobedient to his mother 
with whom he lives. 
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IK 1 1} 16 fath , er of sa *d child is said to be Fred H. Foss 

swears fo tliis* petition ° f ^ ^ iS S “ id t0 be L ° ttie M ’ Foss > "' ho 

Whereupon the said Corporation Counsel, who in this behalf 
p tions for the said District of Columbia, in manner and form as 
aforesaid, prays the Court to inquire into the matters herein set forth 
and to commit such child to the Board of Children’s Guardians or 
make such orders in the premises as to the Court may seem proper 
and for the best interests of said child. 11 

FRANCIS H. STEPHENS, 

Corporation Counsel in and for said 

/c,. n ^ District of Columbia 

(Signed) By LEWIS B. PERKINS, 

His said Assistant. 

Personally appeared Lottie M. Foss before me this twenty-ninth 
dTw J l Une 192 v lj w t° bein S dul y sworn according to law 

Siiontre e true “ y that the faC ‘ S ° S Set f ° rth in the fore g° in g 

( Si 8 ned ) PERCY WATZMAN, 

Deputy Clerk Juvenile Court of the 

True Copy, Teste: Distriet of Columbia. 

WALDO BURNSIDE, 

Clerk Juvenile Court D. C. 

No. 32969 In re Willard E. Foss. 14/W. 232 
ill o'iw ,oo£ n iT, n ? T b i\ ty - ^ ltnesses: Mrs. Lottie M. Foss, 232 
Court & b'c’ 1237 10th N ' W ' Flled Jun ’ 29, 1921 ‘ Clerfc Juvenile 

4 In the Juvenile Court of the District of Columbia, June Term, 

1021. 

No. 32969. 

In re Willard E. Foss. 14-W. 

Information for Incorrigibility. 

June 29, 1921.—Petition filed. 

• 9 A1921.—-Case called. Plea guilty entered by child. Ad¬ 

judged by Court to be incorrigible. Child placed on probation. 

*j- i' j ’ 1—Ca« e called account of violation of probation 

Adjudged guilty of violation of probation. Probation continued to 

meanwhile 21 ’ C ° mmlM<?<3 to Board of Gu ardians, D. C. on probation 

. f ' ct 2 ,V. 92 j—Continued to Sept. 15, 1922 defendant committed 
to Board Children s Guardians on probation meanwhile. Mother 
Lottie M. loss agrees to pay $20.00 per month on the 10th of each’ 
month commencing Nov. 10, 1921 thru Clerk of Court. 
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WILLIS BROWN VS. KATHRYN SELLERS, ETC. 


September 25th, 1922. 

I hereby certify under the Seal of this Court, that the foregoing is 
a true copy of the record of the proceedings had in the Juvenile Court 
in the above-entitled case, from the filing of the petition on June 29 
1921, up to and including July 2, 1922. 

[Seal of the Juvenile Court of the District of Columbia.] 

WALDO BURNSIDE, 

Clerk Juvenile Court District of Columbia. 

5 “Copy.” 

In the Juvenile Court of the District of Columbia. 

No. 32969. 

To the Board of Children’s Guardians of the District of Columbia: 

Receive into your custody, the body of Willard E. Foss a minor 
under the age of sixteen years, having been brought before the Court 
charged with violation of probation and committed to vour guardian¬ 
ship on probation, until September 15, 1922, pending final iudg- 
ment in said case. 

Witness the Honorable Kathryn Sellers, Judge of the Juvenile 
Court of the District of Columbia, and the seal of said Court this 
21st day of October, 1921. 

[seal.] ROSE MACFARLANE, 

Clerk Juvenile Court D. C. 

6 In the Juvenile Court of the District of Columbia. 

Case No. 32969. 

In re Willard E. Foss. 

Bill of Exceptions. 

Be it remeinbered that on July 3, 1922 a rule to show cause was 
issued against Willis Brown to show why he should not be adjudged 
in contempt of Court, and that this rule was served upon the respond¬ 
ent on July 5, 1922, a certified copy of this rule being attached 
hereto and made a part hereof and marked “Exhibit A.” 

That upon July 8, 1922 being the return date of said Rule re- 
spondent filed a Demurrer to the Rule to Show Cause and a Motion 
to Discharge the Rule to Show Cause, copies of said Demurrer and 

ax?L°-u-.^ g a ! ta ± ed heret0 and made a P art hereof and marked 
Exhibits B and C.” 
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1922^ U ^° n ^ 9 ^ case was set for hearing on July 10, 

w T ij at UP 2V i ul L 10 : 1922 res P° n dent through his attorney, Walter 
vI • ? ur ns, filed a Motion for a Substitution of Judge, a copy of which 

£*k*i 0 rfc ?? attached hei *eto and made a part hereof and marked “Ex¬ 
hibit D, and upon consideration thereof the Court denied the said 
Motion to which action and ruling of the Court the respondent duly 
noted an exception. The respondent thereafter proceeded to argue 
as to the merits of the Demurrer to the Rule to Show Cause and the 
Motion to Discharge the Rule to Show Cause previously filed on July 

hpiA i ’ £ cei *tified copy of which is attached hereto as aforesaid 
1 hat the Demurrer was overruled and the Motion was denied to each 
of which rulings the respondent duly noted an exception. 

That thereafter the respondent filed an answer to the Rule to Show 
Cause, a copy of which answer is attached hereto and made a part 
hereof and marked “Exhibit E.” 1 

That thereafter the case was continued until July 20, 1922. 

That upon July 20, 1922 the case was resumed at one o’clock P M 
and thereafter James W. Ring, a reporter of the Washington Times 
and Lottie M. boss, mother of Willard E. Foss testified, as shown by 
the stenographic record of the proceedings, a certified copy of which 
is attached hereto and marked “Exhibit F.” 

7 That thereafter the respondent moved that the Rule to 

Show Cause be discharged on the ground that sufficient evi¬ 
dence had not been introduced to support the charge of contempt in 
the Juvenile Court. 

That this Motion was overruled, and to this ruling an exception 
was duly noted. 

That thereupon the Court stated that the Court believed that the 
w n• i? ub lshed , ,n , th ? Times was the work of the respondent, 

f rifTS’ a T " d 11 had been shown that the ease cited was the case 
of Willard E. Toss, a case pending before this Court. 

A\ heieupon counsel for the respondent asked permission for the 
respondent to make a statement which permission was granted and 
the statement was made by the respondent which statement is to be 
found m the stenographic record of the proceedings a certified copy 

of which is attached hereto and made a part hereof and marked as 
aforesaid. 

That thereafter the respondent was adjudged to be in contempt 
ot Court and fined twenty dollars and ordered to serve forty-eight 
hours in jail, after which judgment the respondent duly stated his 
intention to apply for a writ of error. At the request of the respond¬ 
ent the entry of judgment, was continued until July 27 1922 in order 
to permit the respondent to secure an appeal bond. 

That on July 27 1922 at the request of counsel for the respondent 
it was directed by the Court that the stenographic record of the pro¬ 
ceedings be corrected to show the denial of Motion to Discharge Rule 
made by attorney for respondent on the ground of insufficiency of 
evidence and noting of exception by attorney for respondent and 
notice of intention to apply to Court of Appeals for writ of error 
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Motion was made by attorney for respondent to be allowed to give cash 
appeal bond. Motion denied and respondent ordered to furnish an ap¬ 
peal bond with surety, for the reason that the respondent had failed 
to appear that date in court except through his attorney. Exception 
was duly noted by attorney for respondent and the case was continued 
to July 28, 1922 at one o clock P. M. for entry of judgment 
8 and for respondent to enter into recognizance pending appeal. 

That on July 28, 1922 respondent did not appear per¬ 
sonally but only through his attorney who filed an affidavit setting 
up that it had not been possible for the respondent to furnish a real 
estate bond and asking for a further continuance of the case for entry 
of judgment until July 31,1922 at one o’clock. Owing to the failure 
of the respondent to appear personally the Court at this time fixed the 
appeal bond in the sum of five hundred dollars and the case was 
continued until August 1st, 1922 at one o’clock. 

That on August 1, 1922 counsel for the respondent, Walter W. 
Burns, appeared for the respondent, the respondent himself not ap¬ 
pearing. Upon the statement of counsel that respondent had not 
been able to secure bond but believed that he could later in the day, 
the case was continued until ten o’clock on August 2, 1922. 

That on August 2, 1922, Walter W. Burns, counsel, appeared for 
respondent, respondent being absent. Upon counsel stating that the 
respondent had been unable to furnish a real estate bond the Court 
stated that in order that the respondent might have every chance to 
appeal, the Court would accept the one hundred dollars cash bond if 
he was prepared to furnish such bond, and the case was continued 
until ten o’clock on August 5, 1922. 

That on August 5, 1922 counsel for respondent appeared, .re¬ 
spondent not appearing personally, and stated that he was not able 
to furnish the one hundred dollar cash bond which the Court had 
agreed to accept, and the Court continued the case until August 8 
1922 at ten o’clock. 

l hat on Monday, August 7, 1922 the Court caused a summons to 
be issued for M illis Brown directing him to appear in court on 
August 8, 1922 at nine forty-five A. M. which summons was served 
upon him personally by the United States Marshal, a copy of which 
summons and return is attached hereto and made a part hereof and 
marked “Exhibit G.” 

That on August 8, 1922 the respondent appeared in person with 
counsel. Judgment was thereupon entered that the respondent pav 

a fine of twenty dollars and serve forty-eight hours in jail as of this 
date. 

That thereafter appeal bond in the sum of one hundred dollars 
was filed. 

9 And the said respondent prays the Court to sign this his 

original Bill of Exceptions now for then which is accordingly 
done this 18th day of August, 1922. 

KATHRYN SELLERS, 

Judge Juvenile Court D. C. 
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10 In the Juvenile Court of the District of Columbia. 

No. 32969. 

In re Willard E. Foss. 

Rule to Show Cause. 

Whereas it appears that on Sunday, July second nineteen him. 

in re the n Citv o n f t: vv'V he . Washington Times, a newspaper published 
m the City of W ashington, in the District of Columbia having a 

w’ide circulation throughout the District of Columbia and its En¬ 
virons, contained on page four, columns one and two (a eonv of 

® UC D h a r U heln e aSh ’ ng , t0n , Ti ri being attached heret0 and made 

System in D C r"i ‘"' I'M 1 ]f. aded r ‘l Ju , d g e Scores Child Welfare 
J % em D - C - £ ltes difficulties of Mother in Regaining Possession 

Utah qti a ,e r % CoU J tS ; ? y : IudRe Willis Brown, Former Justice" 

follows. C ° U ’ Snd Auth ° nty on Child Welfare” and reading ai 

Judge Scores Child Welfare System in D. C. 

Cites Difficulties of Mother in Regaining Possession of Son Taken 

by Courts. 

By Judge Willis Brown. 

Former Justice Utah State Court and Authority on Child Welfare. 

Ross is home with his mother and sister today. 

Ross has been absent from home and mother for nine months 
live 1S a g ° 0d h ° me ’ thls home where the mother and sister of Ross 

Ross is at home today—bv the kind permission of an agent 

her own ° P 6 ™* ,he natural mother of a possess 

Of course, this agent of a board which exists under a statute can 
call Ross away from his home and his mother at anv time. 

But today Ross is home. 

The Adventures of Ross. 

Ro-? 016 ' S ° St0ry ° f great interest connected with the return of 

There is twisted law and ignorant officials, officials ignorant of! 
that wonder motive called “mother love.” S nl 01 J 

Cohimbia^ 1010 & tran “^ er office for children in the District of 

To this transfer office comes a mother, thinking that because the 
law permits it to deal with children she may receive help ,n con- 
trolling a boy who has become careless and willful. 1 
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Her son having no father, this mother needs advice, and she seeks 
it from a desire to protect her son because of her love for him. 

Reciting her story, she is assured that assistance will be given. 

Mother Loses Son. 

She signs a paper as advised by the agents of transfer. 

Then it is that the transfer is made and she leaves court one day 
no longer with power, possession or authority over her boy. 

The transfer from mother to agent, from"him to institution, has 
been made. 

Now the official agent, meeting Ross for the first time, but with 
some reports from other agents before her, proceeds to accomplish 
what mother felt slipping away from her—parental obedience. 

The agent uses her own judgment, which largely consists in send¬ 
ing Ross to another home, or rather house, where some other woman 
will board him for a stipulated amount each week. 

Or Ross may be sent to an institution, where the purpose is to en¬ 
deavor to straighten out the kinks in boys who suddenly grow wiser 
than mother and who have no dad to understand. 

And so Ross finds himself in the Home Industrial School. 

The transfer office is the Juvenile Court. 

The agent is the officer of the Board of Children’s Guardians of 
the District of Columbia. 

Aou know courts and boards do not function in any personal 
manner. 

Certain men and women who are officially placed in executive 
positions make personal decisions and perform acts which are 
prompted by no judgment but their own. 

But decisions, words and acts of persons are presented to the 
public as achievements of the court, the board or the institution. 

How did Ross get home today? 

How Ross Got Home. 

Ross was in school at the Home Industrial School and he had 
opportunity to work, and somehow the superintendent, Mr. Herrick, 
understood Ross, and Ross found a good man with whom he could 
talk over things and Ross did this and was helped. 

But school is out, and the agent will no more send boys to Home 
Industrial Schools, but. to private homes, or rather private boarding 
houses. 

So agent and agents begun looking for a boarding place for Ross. 

‘‘But if I am compelled to pay $20 per month just for my boy to 
board in some other home, now that school is over, I desire him with 
me in his own home,” said the mother. 

“We cannot permit your son to return to you. He can go any 
other place but not home,” was the agent's reply. 

“But I want my boy home with me, I have arranged my business 
so that I can give him my entire time, and, being a teacher, I want 
to coach him and have him attend summer school,” said the mother. 
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iff & h,vc J, “ r ,o " " Th ” >!>« i».'>«(th« >g S5 

Mothers ' ThfSSheJI , R |T re I^«« d her cme to the Congee* of 

• mo,he, could 

The Tangles in the Law. 

Si wasToId? ° f R ° SS 1 ViS ' ted ‘ he ageDt ° f the board - 
T hen children are taken from their homes and given to us bv 

..thotXte “S» ,h ™ 10 "'" rn 10 ,helr h »">“ 

out we ha\e an understanding with the Board of 

0““™^;:,i“ ss” d * c " i,d wi - *"»» ^ 

r S ? \ by tbe a S ent of the board but leeallv thp 

j™n°e S£7,Vufc”S“ P °" r ' -* «ii the 

<™“ z as'/Asa.as.? ax 

on the criminal-punishment basis criminal, that is, 

J£*r int0 y° ur custody the body of Ross Willard, a minor 
under the age of seventeen years, having been brought before the 
court charged with ‘violating the terms of his probation 

Gulldians committment to the Board of ' Children’s 

V k "°" “i tha i tlle Juvenile Court has no equity or chancery 
operation 0 ” ‘ S therefore a J uvenile criminal court In actual legal 

Ross Runs Away. 

The crime of “violating terms of probation” is not a defined law 
° n ^ StatU l b00k of . th e District or of the United States. 

\\ hile mother was busily invoking law to secure her son the 
telephone message came to her from Superintendent Herrick of he 
Home Industrial School, that “Ross has escaped I” ’ 

It seems that an agent of the board had informed Ross that he 
would be removed that day, and Ross ran away. ' * 

On noon the following day Ross returned to the school, 
was 'informed “y ' the^Jin-enite Court,Tat^lmf renlS'rtieir 

.ESST,.‘KXr* advi ” d >* "»■»«Vw 

hv J the' Slt a’ 116 B ° ar j ° f ° hi ] dren ’ s Guardians on Saturday morning 

MtS£m, ! SS.£ °' d " * ™ th « r •» !»— »™ «.? 

2—3890a 
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Boy Just a “Case.” 

In all the three days “errand running” and “seeing folks” about 
Ross, “those controlling” the boy adhered to the “case” idea and 
there was no expression or conferences or suggestion about “what is 
best for Ross.” 

The possession of children is more a matter of authority than of 
humanity. 

The case of Ross illustrated the long road of an impersonal legal 
agency which supplants the close ties of family life, and how instead 
of building up the homes and home lives of those parents and chil¬ 
dren who are unhappily circumstanced, the law as it operates in the 
District of Columbia separates families, injects suspicion of parent 
and child, makes public charges and many, many potential 
criminals by bringing children under law. 

A constructive legal operation for parents and children is to keep 
children from law and assist parents with law. 

Some day this will be done. 

11 Whereas the above quoted article of the Washington Times 

refers to the case of one “Ross Willard” as being a case heard 
in the Juvenile Court, while as a matter of fact no such name is to 
be found on the docket of the Court; and 

Whereas it appears that one Willard E. Foss, a child, aged fifteen 
years, the Juvenile Court record showing him to have been born 
on September eleventh, nineteen hundred and six, was brought be¬ 
fore this Court on August ninth, nineteen hundred and twenty-one, 
charged by his mother, Lottie M. Foss, with incorrigibility, in that 
he “is staying out late at night, is lying and stealing, and is diso¬ 
bedient to his mother with whom he lives,” this same charge hav¬ 
ing been sworn to by Lottie M. Foss on June twenty-ninth, nineteen 
hundred and twenty-one; that on the aforesaid date, to wit, August 
ninth, nineteen hundred and twenty-one, upon the sworn testimony 
of the mother, Lottie M. Foss, the child Willard E. Foss was ad¬ 
judged by the Court to be incorrigible and was placed on probation; 
that on September twentieth, nineteen hundred and twenty-one, the 
said child, charged with having violated his probation, was brought 
before the Court for further proceedings, and upon the testimony 
of mother, and with her consent, the case was continued until Oc¬ 
tober twentv-first, nineteen hundred and twentv-One and the child 
placed upon probation with the Board of Children s Guardian’s of 
the District of Columbia until that date, the said Board of Children's 
Guardian's being requested by the Court to have the child examined 
mentally and physically and to furnish a copy of the examination 
to the Court; that on October twenty-first, nineteen hundred and 
twenty-one, the case was brought before the Court for further pro¬ 
ceedings, and it appearing from the report of the psychiatrist that 
the child was intellectually normal, with the consent of the mother 
the case was continued until September fifteenth, nineteen hundred 
and twenty-two, for further proceedings, the child being committed 
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to the Board of Children’s Guardians on probation until that date* 

^h?M 0n •n e K te K lbe^ l fift u e ? th, nineteen hundred and twenty-two. this 
thild will be brought before the Court for further proceedings; that 

a friendly agreement exists between the Board of Children’sGuard- 
tans and the Juvenile Court under which no delinquent child 
1- on probation to the Board of Children’s Guardians in a case 
continued for further proceedings will be placed back in its 

" R h ° U Ji th /^ ent , of ‘ he i uvenlle Court i th at several weeks 
go the Boaid of Children s Guardians requested the consent of the 

Court for the placing of this child back in its home; that it seemed 

Hn. V e ?° l 'i rt 1 \ at t,le chiId should remain in the Industrial 
Home School where he appeared to have done very well and where 

the mother was content to have him remain; that the Court there- 
upon requested the Board of Children’s Guardians not to place the 
child in his home but to leave him in the Industrial Home School* 
that on Inday afternoon, June thirtieth, nineteen hundred and 
twenty-two, the mother of the child, Lottie M. Foss, appeared at the 
Juvenile Court and informed the the Judge of the Court that the 
child had been removed from the Industrial Home School; that 
whde the Court believed the child was better off in the Industrial 
Home School the Court was strongly of the opinion that if he was 
not to he in the Industrial Home School, he would be better off with 
lus mother, and immediately instructed the Clerk of the Court to 
call the Board of Children s Guardians on the telephone and inform 

hem that the Court would be glad to have Willard E. Foss returned 
to his mother; and 

W hereas certain alleged facts in the alleged case of “Ross Willard” 
in the above quoted article in the Washington Times indicates that 
the case discussed in the above quoted article in the Washington 

lines as the case of one Willard E. Foss—a case pending before 
this Court; and 

Whereas the paragraph reading “ ‘But we have an understanding 
v itn the Board of Children s Guardians that they will not send a child 
back to its home without our permission,’ said the judge,” is untrue 
and misleading, such statement not having been made by the Judge 
and being calculated to mislead the readers of the newspaper into 
the belief that no child dependent or delinquent could be placed 
back into its home without the consent of the Court; and 
Whereas it appears that the language of the whole article is im¬ 
pertinent, scandalous, insulting, and contemptuous, and reflects upon 
the integrity of the confidence of the people of the District of Co¬ 
lumbia in the Juvenile Court of the District of Columbia and the 
present Judge of the Court, and to mislead them as to the 
lo procedure of that Court, and to intimidate the Judge of the 
Juvenile Court when the case of Willard Foss is brought be- 
fore the Court for further proceedings; and \ 

n,* ^ e L ea,s the authorship of t he said.artiele is attributed to one i 
VV lll isBrown jTlS f 

^Thwefure, this third day of July, nineteen hundred and twenty- J 
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Boy Just a “Case.” 

( In all the three days “errand running” and “seeing folks” about 
Ross, “those controlling” the boy adhered to the “case” idea and 
there was no expression or conferences or suggestion about “what is 
best for Ross.” 

The possession of children is more a matter of authority than of 
humanity. 

The case of Ross illustrated the long road of an impersonal legal 
agency which supplants the close ties of family life, and how instead 
of building up the homes and home lives of those parents and chil¬ 
dren who are unhappily circumstanced, the law as it operates in the 
District of Columbia separates families, injects suspicion of parent 
and child, makes public charges and many, many potential 
criminals by bringing children under law. 

A constructive legal operation for parents and children is to keep 
children from law and assist parents with law. 

Some day this will be done. 

11 Whereas the above quoted article of the Washington Times 

refers to the case of one “Ross Willard” as being a case heard 
in the Juvenile Court, while as a matter of fact no such name is to 
be found on the docket of the Court; and 

Whereas it appears that one Willard E. Foss, a child, aged fifteen 
years, the Juvenile Court record showing him to have been born 
on September eleventh, nineteen hundred and six, was brought be¬ 
fore this Court on August ninth, nineteen hundred and twenty-one, 
charged by his mother, Lottie M. Foss, with incorrigibility, in that 
he “is staying out late at night, is lying and stealing, and is diso¬ 
bedient to his mother with whom he lives,” this same charge hav¬ 
ing been sworn to by Lottie M. Foss on June twenty-ninth, nineteen 
hundred and twenty-one; that on the aforesaid date, to wit, August 
ninth, nineteen hundred and twenty-one, upon the sworn testimony 
of the mother, Lottie M. Foss, the child A\ iliard E. Foss was ad¬ 
judged by the Court to be incorrigible and was placed on probation; 
that on September twentieth, nineteen hundred and twenty-one. the 
said child, charged with having violated his probation, was brought 
before the Court for further proceedings, and upon the testimony 
of mother, and with her consent, the case was continued until Oc¬ 
tober twenty-first, nineteen hundred and twentv-One and the child 
placed upon probation with the Board of Children's Guardian’s of 
the District of Columbia until that date, the said Board of Children’s 
Guardian’s being requested by the Court to have the child examined 
mentally and physically and to furnish a copy of the examination 
to the Court; that on October twenty-first, nineteen hundred and 
twenty-one, the case was brought before the Court for further pro¬ 
ceedings, and it appearing from the report of the psychiatrist that 
the child was intellectually normal, with the consent of the mother 
the case was continued until September fifteenth, nineteen hundred 
and twenty-two, for further proceedings, the child being committed 
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to the Board of Children’s Guardians on probation until that date; 
that on September fifteenth, nineteen hundred and twenty-two, this 
child will be brought before the Court for further proceedings; that 
a friendly agreement exists between the Board of Children’s Guard- 
lans and the Juvenile Court under which no delinquent child 
i- on probation to the Board of Children’s Guardians in a case 
continued for further proceedings will be placed back in its 
home without the consent of the Juvenile Court; that several weeks 
ago the Board of Children’s Guardians requested the consent of the 
Court for the placing of this child back in its home; that it seemed 
best to the Court that the child should remain in the Industrial 
Home School where he appeared to have done very well and where 
the mother was content to have him remain; that the Court there- 
upon requested the Board of Children’s Guardians not to place the 
child in his home but to leave him in the Industrial Home School* 
that on Tnday afternoon. June thirtieth, nineteen hundred and 
twenty-two, the mother of the child, Lottie M. Foss, appeared at the 
Juvende Court and informed the the Judge of the Court that the 
cluld had been removed from the Industrial Home School; that 
while the Court believed the child was better off in the Industrial 
Home School, the Court was strongly of the opinion that if he was 
not to be in the Industrial Home School, he would be better off with 
Jus mother, and immediately instructed the Clerk of the Court to 
call the Board of Children’s Guardians on the telephone and inform 
(hem that the Court would be glad to have AA illard E. Foss returned 
to his mother; and 

W hereas certain alleged facts in the alleged case of “Ross Willard” 
in the above quoted article in the Washington Times indicates that 
the case discussed in the above quoted article in the Washington 
fimes as the case of one Willard E. Foss—a case pending before 
this Court; and 

Whereas the paragraph reading “ ‘But we have an understanding 
with the Board of Children's Guardians that they will not send a child 
back to its home without our permission,’ said the judge,” is untrue 
and misleading, such statement not having been made by the Judge 
and being calculated to mislead the readers of the newspaper into 
the belief that no child dependent or delinquent could be placed 
back into its home without the consent of the Court; and 

Whereas it appears that the language of the whole article is im¬ 
pertinent, scandalous, insulting, and contemptuous, and reflects upon 
the integrity of the confidence of the people of the District of Co¬ 
lumbia in the Juvenile Court of the District of Columbia and the 
present Judge of the Court, and to mislead them as to the 
1° procedure of that Court, and to intimidate the Judge of the 
Juvenile Court when the case of Willard Foss is brought be¬ 
fore the Court for further proceedings; and 

UJdiereas the auth orship of the said.article is attributed to on a I 
\\ illisBrownf it is 

~ Therefor*?, this third day of July, nineteen hundred and twenty-^ 
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Ordered that the said Willis Brown show cause, if any he has on 
the third day after service of copy of this rule, at ten o’clock A.M. 
why he should not be adjudged in contempt of this Court, and pun¬ 
ished in accordance with the statute. 

KATHRYN SELLERS, 

Judge. 

14 Exhibit “B.” 

In the Juvenile Court of the District of Columbia. 

Case No. 32,969. 

In re Willard E. Foss. 

Demurrer to Rule to Show Cause. 

Now comes Willis Brown, a resident of the State of Utah and de¬ 
murs to the Rule to Show Cause in the above entitled case and served 

upon him on July fifth, nineteen hundred and twentv-two for the 
following reasons: 

1. The Rule to Show Cause does not set forth any act which if 

proved would constitute a ground for judgment in contempt to be 
entered. 

2. No act is alleged in the Rule to Show Cause as having been 
committed in relation to any case pending before the Juvenile Court 

on July second, nineteen hundred and twenty-two, the date of publi- 
cation. 1 

3. No act is alleged, in the Rule to Show Cause, to have been com¬ 
mitted in the presence of the Juvenile Court. 

4. The Rule to Show Cause does not allege any act of contempt in 
the presence of the Juvenile Court and no information, petition or 
complaint under oath has been filed to support the rule. 

5. The name of Willis Brown was not of record in the above en¬ 
titled case, nor was the respondent, Willis Brown involved in the said 
case when it was pending. 

6. The alleged specific act upon which the alleged contempt rule 
rests to wit the writing “ ‘But we have an understanding with the 
Board of Children’s Guardians that they will not send a child back to 
its home without our permission’ said the judge” even if it had been 
untrue does not constitute ground for contempt in view of the allega¬ 
tion and admission in the Rule to Show Cause beginning in line 23 
•page 2 and ending on page 3, line 3 thereof, to wit: “that a friendly 
agreement exists between the Board of Children’s Guardians and the 
Juvenile Court under which no delinquent child on probation to the 
Board of Children’s Guardians in a case continued for further pro¬ 
ceedings will be placed back in its home without the consent of the 
Juvenile Court” and the said alleged statement is simplv a reiteration 
of the statement made in the Rule to Show Cause and signed by 

Kathryn Sellers, Judge.” 

(Signed) WILLIS BROWN 

( Sl gned) WALTER W. BURNS, 

Attorney for Willis Brown . 
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lo Exhibit “C.” 

In the Juvenile Court of the District of Columbia. 

No. 32,969. 

In re Willard E. Foss. 

Motion to Discharge the Rule to Show Cause. 

for the Mining r’eZfs ^ ' ,Undred “ nd twen ** ro be discharged 
** J Ile K i l l Ie to SIlow Cause does not set forth anv art wh\oh if 

Sid '« 

mitte^i > n a riw Ileg * ed in (he Rule to Show Cau »e as having been com- 

tfom se c °nd) n^etee^hundr^and'twenty^twofthe^ate of^uWica^ 

,o ”»• 

4. ine Rule to Show Cause does not allege anv act of contemnt in 

- gzs&SS! = 

s^ h ^^r dent ’ Wiliis Br ° wn s 

™.“£2 tE 3 ;r ' '/ 

tssa SBSsftjj*iSSfa. c r*r; 0 ;: 

sSpiplSSSSS ■ 

»Ka^ss,rt'” lh ' “* “ Sh ~ c “"“ “ d 


(Signed) 

(Signed) 


WILLIS BROWN. 
WALTER W. BURNS, 
Attorney for Willis Brown 
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Exhibit “D.” 

In the Juvenile Court of the District of Columbia. 

No. 32,969. 

In re Willard E. Foss. 

Motion for Substitution of Judge. 

Now comes Willis Brown by his attorney, Walter W Burns 214 
Ouray Building, Washington, D. C., and pravs this Honorable Court, 

in dl 'I' ''® ° f , th - Sl, P re T Court <° appoint another Judge to sit 

Rnfi ti «, “*?• rC “ ng ',° the P roree dings in connection with the 
wit f !?,f,T ? ause > ?sued against Willis Brown; this in accordance 
Indie nf fi tatU r ,e n '”, ,le and provided in case of the disability of a 
to wft : f UVemle CoUrt ,0 act: ,he disability in this case being 

1. Ihe said Judge Kathryn Sellers has made allegations as com- 
plaming witness, in the Rule to Show Cause which would require 

tiontherewith! “ ^ and Submit to cross-examination in connec- 

Th . e ® aid J,, dg e Kathryn Sellers has recited in the Rule to Show 

E Fo^ h No PU 32969 ‘° f “ hlS ‘° ry ° f u c . crtain ease > *° ' vit Willard 
j' * ~ ; . 96 ?. and upon examination of the records of the 

find e Cour 111 'V s case ’ counsel for Willis Brown was unable to 
J , an -1 recording of some of the alleged performances of the Judce 

, - Jave " ll e Court as recited in the Rule to Show Cause, bv the 
Honorable Judge Kathryn Sellers and it is apparent. became of 
the,e facts, that it is necessary for the said Judge Kathryn Sellers to 
testify in support of these allegations and to subject to cro^ exlnd- 

k-,'ihIn a L, l . f dns motion is not granted, the Honorable Judge 
Kathry n Sellers will be in the position of both judge and prosecuted 
(Signed) WALTER W BURNS, 

Attorney for Willis Brown. 

H Exhibit “E.” 

In the Juvenile Court of the District of Columbia. 

No. 32,969. 

In re Willard E. Foss. 

Answer to Rule to Show Cause. 

Now comes Willis Brown a resident of the State of Utah and savs • 

sen'ed with a® Rntm Y r‘ h ’ nineteen hundred and t'venty-two 
served with a -Rule to Show Cause in a case entitled “In re Willard 
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Columbia^ 0 32969 ” before tbe Juvenile Court, of the District of 

w f,, T , ha 1? t h ® is ^ and never has been a party in the ease of In re 
}} , ard E. Foss No. 32969 in the Juvenile Court of the District of 
Columbia and until the issuance of this said Rule to Show Cause, his 
name was never in the record of the case. 

p®', TI ’at h e has never been present at any session of the Juvenile 
Court of the District of Columbia as presided over bv Judge Kathrvn 
bellers, in connection with the case of Willard E.'Foss, No. 32969 
or any other case and for this reason comes not within the jurisdic¬ 
tion ot this Court in any matters concerning any case in said Juvenile 
C ourt of the District of Columbia. 

4. That he denies that he has been the author of any published 
article containing language that “is impertinent, scandalous, insult- 
mg and contemptuous” regarding the Juvenile Court of the District 
ot Columbia in the \\ ashington Times or any other publication 
o. t hat he denies that in an article in the Washington Times, he 
ever misquoted Judge Kathryn Sellers. 

6. That he denies that a statement in The Washington Times of 
July second, nineteen hundred and twenty-two, said published state¬ 
ment being made a part of the Rule to Show Cause to wit: 

“But we have an understanding with the Board of Children’s 
Guardians that they will — send a child back to its home without 
permission said the judge,” 

is untrue” or “misleading” and could not in any event be “untrue” 
or misleading” as recited by Judge Kathryn Sellers in the Rule to 
fenow Cause tor the following reasons, to wit: 

That the said Judge Kathryn Sellers in the Rule to Show Cause in 
recital of the proceedings in the case of Willard E. Foss, No. 
o-yby makes the same statement to wit: 

18 ‘‘that a friendly agreement exists between the Board of Chil- 
dren s Guardians and the Juvenile Court under which no de¬ 
linquent child on probation to the Board of Children’s Guardians in 
a case continued for further proceedings will be placed back in its 
home without the consent of the Juvenile Court.” 


(Signed) 

(Signed) 


WILLIS BROWN. 
WALTER W. BURNS, 
Attorney for Willis Brown 
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Exhibit F. 

In the Juvenile Court of the District of Columbia. 

No. 32969. 

In re Willard E. Foss. 


Washington, D. C., 
Thursday, July 20, 1922. 

The hearing in the matter of the rule to show cause against Willis 
Brown was resumed before Judge Sellers at 1 o’clock p m pur¬ 
suant to adjournment. H ’ * 


Appearances: 

B ; Ber kins, Assistant Corporation Counsel. 

wSr Bu ™ 9 ’ appearing for respondent Willis Brown. 

Mr. \\ inis, Brown, the respondent, in person. 


Proceedings. 

Mr. Perkins: I understand you waive the reading of the rule. 
Mr. Burns: les, I waive the reading of the rule 
Mr. Perkins: I will call Mr. Bing.' 


James Bing was thereupon called as a witness and, having been 
first duly sworn, testified as follows: 


Direct examination. 


By Mr. Perkins: 


Q. State your full name, please. A. James Bing. 

Q. And your business? A. Beporter. 

Q, For what paper? A. Washington Times. 

Q. You are here today, I believe, in response to a summons issued 
by this Court requesting you to bring the original article that ap¬ 
peared in the Washington Times on July 2, 1922, on page 4, under 
the caption, “Judge Scores Child Welfare System in D. C. ” pur¬ 
porting to have been written by Judge Willis Brown, former Justice 
oi tne ltali State Court. Have you that article with you? A. I 
have as much of the article as we could find; that is, the original copy 
there was some of this apparently mislaid in the folders of copy that 
we prepare as copy for future reference. 

20 ^Q- By whom was that article given to vou? A. By Judge 

W lllis Brown. ' 


Q. W ill you please read that article as you have it there. A. As 

here. There are some deletions here, probably 
made by the copy reader, on this. Do you want me to read that, too? 
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-«* - * ««*» y.«. 

Agent give 8 me;™ ** ^ ^ m0Dths ’’ ™ ‘he information the 

should^ Ihe great r Trgument°th r -it Care Ih* not , i 'P proved him, and 

best place,’ I replTed’’ ‘ m ° lher and homc ““V ^ the 

thaufiLw°n f o t t h bl t p h ri t n i S e d n,arked ‘ hr ° Ugh with P encil - indicating 

Al^of^hat^tha^T^lin^ at “TT b fls been a line drawn through? A 

•4 h„^i h e‘^;nhZ d gh “ "" d '” n th ™* 

M liTroi™. 1 .''* 1 " y in Whieh »' obikto. and 

f.lf.ls h “b“h"S£'',ta7^! “ “»» *"» through ,ho 

sbttzsrr. - sswras 

,nr,.i <<i“ a, ltte , n will furnish the comparison 4 Hi on A 
mg.) I pon the records of the Juvenile Court we finrl\w r? 

I\ecei\e into your custody the bodv of Ross Will»r^ Q 
ians ^ 6 comm itment to the Board if Childrens Guard- 

t i t l^ 1 f 101er was busil y invoking law to secure her son 
Horn. H ““ k »' 

would beTemoved^hafday! f and e R<>SS that he 

. . ' s bkely that such a boy would in some fashion communicate 
with friends or mother. Therefore a hunt was started for RoT At 
midnight he was discovered and over the nhonp mvnn n rU>- V * 
turn to the Home Industrial School and play square with the^aw™ 

tandem <1 " ) ’ B °» ■«™d„ad ,„S„4" in- 

Those words “surrendered to Superintendent Herrick” were 
were changed to returned to the school” in the article 

As the mother proceeded to use law to gain possession of R™ 
she was informed by the Juvenile Court that they removed their 

courtesy suggestion’ and advised that Boss be remanded to her and 
sent to Ins own home 10 ner dncl 

A ' isit to the Board of Children’s Guardians on Saturday morn- 

3—3890a 
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ing by the mother secured an order for a mother to possess her own 
son. 

“Ross is home today. 

“The next month's board money of $20 paid by the mother should 
find its way back to her. 

“Perhaps Ross is better; if so it has come about because of one 
man, a boy-loving superintendent of the Home Industrial School, 
who made a personal appeal and friendship. 

“But Ross has a less appreciation of law. 

“Ross has an inward dislike for officials. 

“Ross does not understand how he could be helped by any pro¬ 
ceedings instituted. 

“Ross does know that the Home Industrial School in some fashion 
helped him. 

“Contrary to the information from the agent, the Superintendent 
of the Home School stated to me that Ross had improved and was a 
safe boy and belonged home with his mother and in the regular 
school. 

Mr. Burns: Excuse me. May it please your Honor, I am unable to 
identify other than a small portion of this article that is being read 
here. I am unable to find it in the published article. 

The Witness: There are several paragraphs. From that one, 
“Ross is home today,” as far as I have read, lines have been drawn 
through all this (Continuing:) 

22 “I take this observation to be of more force than that of the 

agents. 

“The superintendent bases his report on human associations; the 
agent on statistical files. 

“In all the three days ‘errand running’ and ‘seeing folks about 
Ross,’ those controlling the boy adhered to the ‘case’ idea and there 
was no expression or conference or suggestion about ‘what is best for 
Ross/ 

“The possession of children is more a matter of authority than of 
humanity.” 

“Grant that owing to the District of Columbia having about tbo 
poorest laws for the government and protection of children, and that 
with a multiplicity of boards and agents and homes, with authority 
vested in so many without correlation of effort, vet there does seem 
that there should enter into all proceedings where children are con¬ 
cerned something of parental understanding, more appreciation of 
love or mother, desire of parents and the hope of the child, which 
hope is all based on love and not law. 

“The case of Ross illustrates the long road of an impersonal legal 
agency which supplants the close ties of family life, and how instead 
of building up the homes and home lives of those parents and 
children who arc unhappily circumstanced, the law as it operates in 
the District of Columbia separate families, injects suspicion of parent 
and child, makes public charges and many, many potential crimi¬ 
nals by bringing children under law. 
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srssa str* '“»>»■» ^ 

( Some day this will be done. 

“Some day in Washington children will always be infants in”_- 

1 hat is where the paper ends. 

Mr. Perkins: I think you may take the witness. 

Cross-examination. 

By Mr. Burns: 

A.%o IS Ulat ' he " h ° le ° f the article which J udge Brown gave to you? 

Q. But that is all you could find of it? A. That is all I could find 

93 a ( Y P t n ? ( . t 16 P ? rt ,hat -y° u have has be en partially deleted’ 
here ’ ^ qUlte ^^sively deleted, as indicated 

art?ele D i7t£ e v “ "' h °' e S T a d , ifferent id e a from the 

Q. I mean the paper that you have. Are not some of the stale. 

could not 6 find" eti ° nS fr ° m n,0re ° f the ori « inal ar 'iele that I 

Q Do you remember in the original copy which you received 

case ’n'court”’ ‘ aY^ an - v . mention made that “there is no such 
_c m court . A. I remember something to that effect A<? T m 

call it, at the end of the article, and more closelv to the •*' 

'Vf a ‘bat whatever the name of ’the boy is in S-RoJt-was im 
the coned name; that is, it was not the name of the boy that his 
mother and sisters, or whatever relations were mentioned would , n 
derstand why the name did not appear. ’ uouJd un- 

Mr. Burns: That is all. 

Kedirect examination. 

By Mr. Perkins: 

chariged'bv the rewrite men 1 ’ A^Welf T at [ ributed to Jud «« Brown 
here that I mentioned, I believe, and of bourse K 

tZ 

“returned*to {he t0 Su P crin ‘endent Hereiek" 

I fnow. hat ' S 811 the ° hange ‘ hat Was made? A - That all as far as 
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By the Court: 

Q. Mas the negotiation for this article conducted through you? 
A. No; it was conducted through Mr. Michael Flynn, I believe. 

Q. Did you at any time see the whole of the article? A. I did. 

Q, Have you read the article that appeared in the Times? 
24 A. I read the article that appeared in the Times; yes. 

Q. Were the facts as printed in the Times the same the 
facts given in the article? I mean, is there anything in the Times 
article that was not written by Brown? A. Why, of course, I can't 
say as to that; I don't know. 

The Court: 'You might submit the article to him; let him look at 
the copy of the article. 

(The article was handed to the witness.) 

By the Court: 

Q. M ill you read that paragraph by paragraph and tell us whether 
or not the Times was responsible or Mr. Brown was responsible for 
the paragraphs? A. Your Honor, it is almost impossible for me to 
remember the two stories here, the original story and the one that 
appeared in the Times, verbatim; but- 

Q. To the best of vour knowledge. A. But to the best of my 
knowledge and recollection, of course, the story that Judge Brown 
wrote is substantially the same as that which appeared in the Times, 
except for the deletions that I have called attention to here, and 
some that may have been made on the copy desk, of which I have 
no knowledge. 

Mr. Bums: May I ask a question your Honor? 

The Court: Yes. 

By Mr. Burns: 

Q. Is it not possible that further changes and deletions were made 
in the other part of which you have not the copy here? A. Yes; 
that is possible, too. 

Q. I want to ask you if on the article that you saw there were 
these words: ‘‘Judge Scores Child Welfare System in D. (\: Cites 
Difficulties of Mother in Regaining Possession of Son Taken by 
Courts.” I am reading from the heading on page 4 of the Wash¬ 
ington Times of July 2,1922. Were those words in the article when 
it was received by you? A. They were not. 

By Mr. Perkins: 

Q That heading was written after the article was read by 
25 the head writer? A. I suppose so. That is usually the job 

the head writers have. 

Q. Was any signature attached to the original article? A. There 
was no signature attached to the original article when handed me by 
Judge Brown. I put the signature on myself. 
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By the Court: 

Brown? A*' 1 Yes,"four'Honor handed to you Penally by Mr. 
By Mr. Burns: 

pp y y z sr?, s ™ 

szsiZ^ir* ” " m r “" fn8 ** a 2 kx* 

on Q ti,e A Co y urt? read * ° Ver ’ did y ° U 866 an y thin S th »t would reflect 

claslon^^wifne^^J/Z^'^r; 1 ° bjeCt ‘° that 88 a <*>»- 

article wiII speak fo? itself ’ at 18 3 questlon of la "'- The 

The Court: Objection sustained, 
ilr. Burns: I note an exception. 

Mr. Perkins: I have no further questions. 

By the Court: 

t asu: svsfjs as- s-arus 

you believe was put in bv somebodv pl«p? \ v t j " ir ’ 151 °" n 

art. a ft- itf-Liits 

By Mr. Burns: 

^ w V0U f abs ^ lu 1 t€l y sure that there was nothing put in 4 ? A 
f o- . 1 d ! d not read that article so carefully, and it was not so finMv 
impressed on my mind that I could remember it at this time. * 

Mr e Sins. D Nr™HoLr k “ y m ° re qUeSti ° nS? 

Ihe Court (to the witness): We will excuse you for the present. 

(By direction of the Court, the article testified to by the witness 
King is incorporated m the record in full as follows:) 7 * 

26 Agent* gav™me 6 th, ' ee m ° nthS ” WaS ‘ he info ™ a “™ ‘he 
l tb j s * s P roof that your care has not improved him and 

i S ,r8 " m ”‘ ” Mh « r ■“* hS “ “y lift 
p4'»™ ™ ' hich ““ righ “ 01 child ™ 

. ^P on the records of the Juvenile Court we find tT-mt 

given to the Board of Children’s Guardians as a criminal thatVo'n 
the criminal-punishment bases. ’ on 

“Receive into your custody the body of Ross Willard, a minor 
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under the age of seventeen years, having been brought before the 
Court charged with ‘violating the terms of his probation.’ ” 

Thus reads the commitment to the Board of hildren’s Guardians. 

Be it known that the Juvenile Court has no equity or chancery 
jurisdiction and is therefore a juvenile Criminal Court in actual 
operation. S. H. Ross Runs Away. 

The crime of “violating terms of probation” is not a defined law 
on any statute book of the District or of the United States. 

While mother was busily invoking law to secure her son, the tele¬ 
phone message came to her from Supt. Herrick of the Home Indus¬ 
trial School that “Ross has escaped.” 

It seems that an agent of the Board had informed Ross that lie 
would be removed that dav, and Ross ran awav. 

It is likely that such a boy would in some fashion communicate 
with friends or mother. Therefore a hunt was started for Ross. At 
midnight he was discovered and over the phone given advice to re¬ 
turn to the Home Industrial School and play square with the law. 

On noon the following day (Friday) Ross surrendered to Super¬ 
intendent Herrick. 

As the mother proceeded to use law to legally gain possession of 
Ross, she was informed by the Juvenile Court, that they removed 
their “courtesy suggestion” and advised that Ross be remanded to 
her and sent to his own home. 

A visit to the Board of Children’s Guardians on Saturdav mornin r 

t 

by the mother secured an order for a mother to possess her own son. 

Ross is home today. 

The next month’s board money of $20 paid by the mother should 
find its way back to her. 

27 Perhaps Ross is better, if so it has come about because of 

one man, a Boy loving Superintendent of the Home Indus¬ 
trial School who made a personal appeal and friendship. 

But Ross has a less appreciation of law. 

Ross has an inward dislike for officials. 

Ross does not understand how he could be helped by any pro¬ 
ceedings instituted. 

Ross does know that the Home Industrial School in some fashion 
helped him. 

Contrary to the information from the agent, the Superintendent 
of the Home School stated to me that Ross had improved and was 
a safe boy and belonged home with his mother and in the regular 
school. 

I take this observation to be of more force than that of the agents. 

The Superintendent has as his report on human Associations. 
The Agent on Statistical Files. 

In all the three days “errand running” and “seeing folks” about 
Ross” those controlling the boy adhered to the “case” idea and there 
was no expression or conference or suggestion about what is best 
for Ross.” 

The possession of children is more a matter of authority than of 
humanity. 
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poor laws* for *° ^ 16 ®i s ‘ r *®t Columbia having about the 

Ho-’aSS 

does seem *w,u “ m ?? y Without correlation of effort, vet there 

•W, hope irj£'.tT,a,,8 , „"„?f.r <l l,ope °' «“ am 

A Constructive legal operation for parents and children is to 

keep children from law and assist parents with law 

M Some day this will.be done. 

fanH in_fT’ J " y ‘ n "'“ hin e“» dnldren «ill always be in- 

uXXT4; JX’x&rass? - * ***- •* 

Direct examination. 

if w\ CoUI,: 1IlS ' FoSS ’ ,lle Co,lrt wishes to express its regret that 
t luus been necessary to call you down, and it is only the h&h sen“e 

of duty which we have to our successors in office the du v of nre 

serving intact the dignity of this Court and leaving this Court ^th 

:S“: - f “»> ■•••«■“ - ^» 

By Mr. Perkins: 

Q. Mrs. FosvS, your full name- 

to M«.Fv 5 pr e i aps 1 may questi,m Mrs - Ross - S >’ b ™‘ ‘he rule 

( The rule to show cause was submitted to the witness.) 

By the Court: 

Honor. 50 '' 10 ' 1 ^ y °'"' Dl<J y ° U appeal *° ‘hem? A. Yesfyour 

,9; 1)uI Brown, who is alleged to be the author of that article 

you? T Yes, n vour'llonor^ ^ g ° ‘° thC I!oard ° f Guardian ‘ s with 

to ?ouS— y> 4 h f!:l day ° f J v U,le T ’ 1 believe was, that you came 
to couit A. (Interposing.) I was in the courtroom; yes. 
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Q. ot which time you informed me—I happened to see vou 
there, and you informed me that your boy was about to be or had 
been removed, already removed from the Home School? A No* I 
did not say that, ' ’ 

on tliat Iie was £ oin £ to be removed; expected to be 

ZJ removed? A. I said that I knew that the Board of Children’s 
Guardians were planning on closing the school, and that 
he eventually would be removed somewhere. He w*as there then. 

Q. Yes. Well, I stated to you at that time that if your bov was 
to be taken away from the Home School I would rather have him 
put back with you than to be put in a private home, and I called 
the clerk and had him call up the Board of Guardians and sav 
that it the Home School was to be closed we were willing to have 
him go back with you. A. I did not understand that vou meant 
that if the school w*as to be closed—I don’t recollect that; but w*e had 
quite a lengthy conversation, and I don’t remember word for word 
exactly what either one of us said, but I do know that vou stated 
that you would withdraw all of your objections to Willard's coming 
home, and it w*as at that time that I asked you if you would mind 
telephoning that night, because I knew it was the last day of the 
month, and if they were going to take Willard away I thought they 
would probably take him away at that time. 

Q. Then did you inform Mr. Brown of that? A. Of what? 

Q. Of the fact that the Court had consented to have him go back? 

A. I don’t recollect exactly wiiether I did or not. I think_I was 

talking with him over the phone that evening, and I think that T 
told him that you had withdrawn objections. I think that I gave 
him the information o\er the telephone, though I don't remember 

exactly. 

%> 

Q. At that time I think I asked you not to say why I had done it. 
am not sure, but I think I asked you not to say at that time w T hy 
I had withdrawn the objection, and I imagine you did not. A. No. 

I simph stated that the objections had been withdrawn, and as soon 
as I left here I went to a lawyer w*ho had been representing me 
and told him that you had withdrawn objections, and the informa¬ 
tion had been telephoned to the Board of Children’s Guardians in 
my presence—while I was there. 


Q. Theie is just one thing that I might ask you. You remember 
that it was in June that you came dow*n to the court first? A. I 
don t recollect the exact day. 

. Q* Do > T ° U remember getting a letter from Mr. Sanford 
-J 2 in August? A. I know* I was here in August, It was the 
first day I was here; I don’t remember the dates. 

Q. Do you remember getting a letter from Mr. Sanford sometime 
in June, in which he asked you what you wished him to do with 
this complaint? A. Yes. 

Q. And something like nearly two months or six weeks had 
elapsed since the time when the complaint was sw*orn out? A. I 
remember that letter. I think either vou or I w*ere out of the city 
at the time. ‘ J 
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.vo?,™,rf do„“" e A "v" h “ ,tek “ d h « <« know „l», 

B c r: k" > re 

Cross-examination. 

By Mr. Burns: 

time when vmfaime^iTthe'Tm-rnd ^n" * ause ’ re S ar ding a certain 
Juvenile Courthouse It reads- “Tl, le ^ st came to the 

thirtieth, nineteen hundred H n,1\ 1 4 ° n rnda - v afternoon, June 
Lottie e! Fo"s”!!^ a Mottfe M °’ ^ m ° ther o{ the child, 

of dieTw!’dun' tile chVl IU | Ve 'M C C ° U, t and inf °™ed the Judge 
Home Schtl -’ t lt" '"T"! \ mm the *“dustr$ 
inform anyone that he h d been J. say . a f bout t , 1,ls? A - 1 did not 
School. Judge Sellers askedL e ?m d tron } th e Industrial Home 
I told her that he was'atThe Industrial hZ.IT ^ il T 1 \ rd wa 8, and 
him there myself at noon o 6 f that day. 1 ^ Sch °° L 1 had brou e ht 

did not know wS^he Ss ^tdl There'or”^‘that 1 y ° U 

S ordered The V-l'erk S™ 

but I had if i°nfo J rm y aiioli e te[r re fS remote'him ttday 

him that *?. " g me that they inten ded removing 

thatdavT’i^Y^^ThStSthl^'^ 6 " ' V6re ‘° be taken out 

1 Q d That Ply See " fr ° m * he P a P er that'thft waf?he ^ B ° ard; 

to ?J h 5 uf: M.r nding - A - YeS; that tb ?-re going 
By Mr. Burns: 

A «* •«««.? 

“„ flle in **-• orfii'c -1 in " iii,rd '' «» »»i 

Mr. Burns: That is all. 

Mr. e perk?ns Ifr This r.at'.or'rVl'l' Vf'* y * hat si « natur e, Mrs. Foss- 

Ti* tK„x, SS’S ■"« **»>-)• 

UmT-llJ STth, “ n ■«- '»« I knew 

£ $Ki££ ,IM *■ ■«—— 

Th! w ? * ' T w U T the regular form. 

The \V ltness: A\ ell, I signed the regular form. 

4—3890a 
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regukr^uraV Y ° U ^ 9 ‘ gn * hat ’ but y0U a PP earcd - It is the 

The Witness: Yes. 

The Court: Now, is there anything else? 

Mr. Perkins: If your Honor please, that is all I have. 

M °y i( P ,caso your Honor, counsel for Willis Brown 
he defendant, moves that the rule to show cause be discharged on 
the ground that sufficient evidence has not been introduced to sup¬ 
port the charge of contempt of the Juvenile Court. It has not been 
pro\en that W illis Brown, the defendant, had anything to do with 
the article, and it has not been proved that Willis Brown, the de¬ 
fendant, actually wrote or delivered to the Washington Times the 
article as publ shed. In fact, the testimony for the prosecution 
clearly shows that the article had been chanced, parts had 
dl been left out, and counsel for Willis Brown feels that if vour 
Honor had had the privilege of reading the article as the'wit¬ 
ness for the prosecution says it was deli'ered to him. vour Honor 
would not have felt that there was contempt against the Juvenile 
t ourt, but that the article would have been in favor of certain 
changes which it is understood not only the Juvenile Court but all 
of he childrens agencies of the District feel should be made. 

As fur as the proof adduced is concerned, I did not hear read th<> 
specffic quotation that the rule sets forth as being the contempt, to 

“But we have an understanding with the Board of Childrens 
Guardians that they will not send a child back to its home without 
our permission,’ said the Judge.” 

The rule to show cause, which is signed bv the Hon. Kathrvn 
belters, Judge of the Juvenile Court, states “that a friendly ameo- 
ment exists between the Board of Children’s Guardians and” the 
Juvemle Court under which no delinquent child on probation to the 
Board oi Children s Guardians in a case continued for further pro¬ 
ceedings will be placed back in its home without the consent of the 
Juvenile Court. 

“The Court: Does counsel maintain that that is the language u*ed 
by the respondent? ° 

Mr Burns: No, your Honor. I am coming to that point. It is 
not admitted, however, your Honor, that the respondent wrote anv 
such article as appeared in the Washington Times as your Honor 
just seemed to imply. The article testified to bv the witness for the 
prosecution had not only been deleted but had been chanoed and 
when a quotation is made the full quotation should he made in order 

!? g o-,i / uH ten ,° r of the art . i( : le - Oftentimes infidels in discussing 
the Bible have taken out specific features and held them up to their 

M ° wer ? t0 *J iat th erc is no God. For instance, the statement 
rh ? re ,<™ n °/ ,0 1 d ; takin S that by itself, without the previous state¬ 
ment, The fool hath said, ‘There is no God,’ is a direct teaching 
against the Bible, and yet taken in connection with the previous 
statement it has an entirely different meaning. 

It is admitted by the Hon. Judge Kathryn Sellers that there was 
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an agreement with the Board of Children’s Guardians whereby “no 
delinquent child on probation to the Board of Children’s Guardians 
n a case continued for further proceedings will be phiced back "n 
ts home without the consent of the Juvenile Court/’ By this it 

09 r St ^ e mferred that th « Court had lost jurisdiction as other- 
r the agreement would have been unnecessary; and if the 

its riot °i Urt ^ a< , °- St lts Jurisdiction in delinquent cases, and saw 

is d not , ear u trylng t0 protect the children b y motherly care, 
ff, not c ' e f bow « statement which included not only delinquent 
children but the poor little dependent ones as well could be'con- 

conttmnt , contcmpf ’ even if ., a misquotation had been made. Is it 
contempt o accuse a juvenile court of exercising its motherly care 

over lie children coming within its jurisdiction, dependent as well 
as delinquent? 

The case of the Board of Children’s Guardians vs. Juvenile Court. 
4o Appeals D. C. o09, holds that after the term of court in which 
the court is sitting, which term ceases once a month, has expired a 
child committed to the Board of Children’s Guardians is in the 
jurisdiction of the Board of Children’s Guardians. While from 
reading (his case it would appear that it applied to all cases, vet the 
particular case dealt with a delinquent case. However, if this case 
on.v applied to delinquent children, all doubt of the jurisdiction is 
removed by the act of Congress, Public Act No. 256, 67th Congress, 
on pageJJ. This act was passed by both houses and was approved 
by the I resident on June 29, 1922. On page 39 it reads, speaking 
of the Board of Children s Guardians. 

‘'And that said board shall have power, upon proper showing in 

its discretion to discharge from guardianship any child committed to 
its care. 


dhis pro\ ision in the law does not seem to cover delinquent chil¬ 
dren specifically, or dependent children. It does not state whether 
they are turned over for further proceedings or whether thev are 
turned over for minority or for a specific term. It seems to cover 
the whole field. This law was approved three days before the article 
in the Washington Times was published. 

It being clear that the Juvenile Court has no jurisdiction of any 
child committed to the Board of Children’s Guardians, and that the 
C ourt felt called upon to protect the delinquents by this friendly 
agreement, where is the contempt in saying that the Court felt 
called upon to protect the babies and other dependents as well? If 
someone had published a statement saying that the Court had taken 
steps to protect the delinquents, but did nothing for the dependents 
then I say the Court would have grounds for taking offense. 

However, the article was published about a boy—if we admit that 
it iclcis to the boss case about a boy who had been convicted of 
I'ing stealing and incorrigibility and staying out late nights,* 
and while legally it might be technically held that the child 
oo was not delinquent, yet he was convicted of such acts as 
people usually think of in connection with delinquent chil¬ 
dren. I think, however, your Honor, that it is clear that the boy- 
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The Court: The Court will not go into the merits of the Foss case 
in tins proceeding. 

Mr. Burns: The article which appeared in the Washington Times 
has been connected up with the Willard E. Foss case, and the rule 
to show cause against Willis Brown is entitled “In Re Willard E. 
-boss, 2so 3-969; and the point that I am trying to brin" out i« not 
the merits of the Willard E. Foss case. That, of cour^ has noth- 
ing to do with the present action. 

The Court: The reason the Court states that is on account of the 
boy It would be a bad thing for the boy, and we do not propose 

Mr. Burns: The point, your Honor, is simply this; that the alleged 
quotation had to do with this particular case, and it is believed, your 
Honor, that it should be taken in relation to the case itself if your 
Honor ties it up with the case. In other words, if this case is a de¬ 
linquent case, technically—— 

The Court. I ha\e made the statement that I do not want to go 
jinv further into the reasons why the Court sent the boy to the In¬ 
dustrial Home School. The Court has records which are not on file 
hi the clerk's office. They are a part of the records of the probation 
office, and not open to the public, and we do not care to go into 
that. It is not fair to the boy to go into that, and it has no bearing 
on this case at all—the reason why the boy was committed. 

Mr. Burns: It is not contended, your Honor, that even if this 
statement had been proved to have been written by the defendant, 
which it has not, it should be taken in connection with the case, of 
which your Honor knows the conditions. 

The Court: Have you anything further, Mr. Perkins? 

Mr. Perkins: I believe not, your Honor. 

The Court: We believe that "this article as published in the Times 
was the work of respondent Willis Brown. We believe that it has 
been shown that the case of “Ross Willard" of which this man 
Brown wrote was the case of A\ illard E. Eoss, a case still pending 
before this Court. h 

In answer to counsel we may say that this article injured this 
Court. It led these people to believe that this Court was keeping 
the Board of Guardians from placing these children back. 
34 The Court feels under the law that we are going as far as 
we can go when we ask the Board of Guardians not to place 
back in its home a child that has been before the Court and placed 
under suspended sentence and placed on probation at its home, and 
that has failed on probation, and a child, as in this particular case, 
that was taken from his home with the consent of the mother. 

The statement made by the Court to the respondent was carefully 
made, because the Court knew the respondent, and was the only 
statement which the Court made at that time to the respondent, and 
every word was weighed. Allowance must be made for the fact that 
respondent is not a lawyer, and that he is probably ignorant of the 
terms and possibly did not understand what the Court said. We 
exactly remember what was said to this man. 

Counsel states that the whole basis for the charge of contempt 
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!,f‘ s “,P°i n th t qU °r d P ara 8 ra P h - That is a mistake. It rests upon 
, 1,1 ruk \ Eve " f antmg that the respondent had frankly 
said that he understood the Court to say that—even granting that— 

neienf 1 ;! 1 !! 8 , 1 . 13 '. T P ara 8 ra P h , ‘here would still remain suf- 
heient in the article to show the venom of respondent, and to show 

f „ lnt r, 10n to , lo c ! tlle C° urt up to ridicule and to destroy the 
fa th of the people of the District of Columbia in this Court. y, Tho 
artude shows plainly, not only the attack upon the law—that would 

the r!,?.? lm P[ op er—but it shows an attack upon the officials of 

I ® ,, V Ji °‘ °, nly the Judge - but the officiaIs °f the Court, It 
«ou d lead people to suppose that instantly, when a mother or a 

fatliei came to the court with a child that was unmanageable, that 

co„ 1 m < iH r it S? , 1Zed A Up0n ,hat ch, . ld and dragged it into the Court and 
committed it. As a case in point, we might quote the case of a bov 

who was arrested for stealing a box of cigars, and who was committed 
instantly or immediately to an industrial home school without ever 
being tried on probation. We do not do those things. As a rule the 
incorrigible children are heard unofficially first and given a chance 
before they come to court. If they fail, then they are brought be- 
foie the Court and put on probation. 

As I remarked to Mrs. Foss, it is only the duty which I owe to 
my successors on this bench that has led me to issue this rule. I 
do not want to leave this Court open to attack, and with any less 
dignity than I found upon mv entering it. y 

The case cited by counsel the case of the Board of Guardians vs. 
the Juvenile Court—I cannot give the citation exactly—was 
! ' ;, c f e . of a child committed during minority, and the Court 
t - . ‘d lost jurisdiction. This case is a continued case, con¬ 
tinued for further proceedings, and will come automatically on the 
Court s calendar on the day set for its continuation. It is a custom 
which the Court has inaugurated of retaining a certain control over 
ese cases, not committing the child for two years or three years 
but of continuing the case so that the child will come back the 
Court having taken the responsibility of taking that child out of its 
amdy-that the child will come back to the Court at the end of the 
jear ioi fuither proceedings. Last year only forty-eight delinquent 
children were committed to the Board of Children’s Guardians dur 
ing minority; the year before there were 108; the year before that 
about loO. By our intensive probation, cutting the minority 
commitments by making these short-term commitments, out of 
about 2o6, I think, destitute children, only 57 were committed dur 
ing minority. Of the other group the longest period of commUme U 
was one year—from one week to one year 

The Court is doing everything in its power to help the families 
and to help the children. We will not permit, so long as we sit 
here-we do not perm.t-the dignity of the Court to be fssailed 
e believe this man had the exact intention of criticizing the 

ton U Times. m ‘ SrePreSentlng C ° Urt 10 the readerS of the Washing! 
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Mr. Burns: May it please your Honor, will you Honor permit 
Willis Brown, the respondent, to make a statement. 

The Court: Yes. 

Willis Brown, the respondent, was thereupon called as a witness 
and, having been first duly sworn testified as follows: 

Direct examination: 

The Witness: Your Honor, in view of the statements you have 
made I deem it a personal privilege, as well as necessary, that vou 
understand this: 

The article as written was an article criticizing the laws controlling 
children of the District ol Columbia. The reason I called on you 

was because Mrs. Barnes, in the presence of Mrs. Foss, told me_ 

and you can verify this by Mrs. Foss—that the child belonged in the 
home, and if she had the right she would let her have her child, but 
that the Juvenile Court would not give permission; and no comment 
was made, and I came right down here, not bringing Mrs. 
36 Foss into the Court, to ascertain from you if it was necessary 
for your permission for any child—I was not employed as 
attorney for the Foss boy whatever, and whatever my ignorance of 
the law I at least know the laws of the District of Columbia with 
reference to that. 

The article 1 wrote, if it criticized anything, criticized the Board 
of Children's Guardians, and if the matter which Mr. King read 
here before you had been placed in its proper place in that article 
you would have commended me for writing as I have. The un¬ 
fortunate part about all newspaper articles is that they reserve the 
newspaper’s right to put in certain headings, and one is"immediately 
prejudiced in favor of believing that it criticized in a way that ft 
does not, in the way you have accepted it. I have scored" no chil- 
• dren s laws, I ha\e simply said that love and mother were more than 
childhood. hat Mr. King read was eliminated from the article, 
and that would have explained my conclusions, but they have just 
put the conclusions without any premeditated plan, but to shorten 
the article and make it as readable and probably as sensational as 
possible, and in putting it in the paper they have left out the meat 
of my whole article, which was the love and consideration for the 
home and the happiness of the children; and while vour Honor has 
the right to sustain the dignity of the Court, I can’t help but per¬ 
sonally protest, whatever may be the opinion of my efforts, against 
being charged with condemning any court for saving childhood 
I think the Court should have chancery jurisdiction, and that article 
I thought would help to get greater power to help childhood than 
now obtains, and that was rny real sincere purpose in writing the 
article; and testimony from the newspaper to that effect wouhfbear 
out that I said this Court should have chancery jurisdiction and that 
it should have greater power. 
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The Court: 

t Is ! h , ere an y‘ hin g in that article that you did not write’ A 
I (hd not have a copy but there are several-one change that Mr' 

artide Dtl ° ned tha ‘ haS been chan S ed > and ‘he general tenor of the 

thatyou^noTpunn if ar ‘ iC ' e “ d P ° int ° Ut an >' thin g in » 

(The article was handed to the witness.) 

do that - If you could take the article—Mr 

find g cri has > ♦ a 1 W A°l e - If you could teke what Mr. Ring read 

article an d IT t me JUS . t take that statement and take this 

article and put it m as I remember it, you could commend me for 

07 p r . tlcle - J liat 13 "'bat I am getting at; that most all that 

i‘ g / ead "' aS le , ft ? ut - Puttin S that in certain places 
before I draw a conclusion would have changed the whole 
tenor of this article, and there is very little of what Mr. King read 
that was in tlfis article, and you could find no fault with what he 
read on the witness stand in any way conceivable. 

By Mr. Burns: 

M Q; % “ Mr - King” you mean Mr. Ring? A. Mr. Ring I mean 

1 haVno^intent of ° U V a " d 1 juSt want *° make the statement that 
i naa no intent of criticizing any court. 

By Mr. Perkins: 

• y° u make the statement that appears in the article “There 

SSM3 SETS ttO&SX f&Ltt 

gentlemen here— I don t mention the Juvenile Court in this article*! 
By the Court: 

arSle Di I aZrlh e at th °T e fl WOrdS ^ th?t P ara S™P h? A. I wrote the 
1 admit that. I am not trying to—I am not snrp whptW 

those exact words, but I mean that 1 make that statement now that 

1 l ave mean officials; I meant police officials, official connected 

w ith the handling of children who seemed to lack that consideration 

of love. I have met them in this city, and talked with "hem and 
have been amazed at the fact_ 1 em > 0 a 

Q. Are you responsible for what is printed there? A I am re¬ 
sponsible as that old hackneyed term about “There is no God’’_ 

l ain responsible for certain words and sentences, I know but I am 
not responsible for the manner in which this appears with this out 
o might write a brief and let someone else go over it and it would 
make an entirely different meaning. 1 am iwhIm! 1 

language that is used in here, but I am not responsible for the fact 
of Judge Scores Child Welfare System,” and for the fact that it 
seems to b*a criticism, which it was not. I, was meant tot a hdp 
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Q. Did you ever have anything published before in the news¬ 
papers? A. Many articles. 

Q, Do you know the custom of a newspaper to slash an article of 
that feOit and put in wha?/ they choose and leave out what they 

choose? You know that, don’t you? A. Well, I am not- 

Q. lou know newspapers do that? You know that you 
submit your stuff to them with the knowledge that it is going 
to he edited? You know that, don’t you? A. Well, we all know 

• you me responsible for saying “Judge Scores 

Child W elf are System ?” 

dhe Court: No; we do not hold you responsible for the caption. 

1 he W it ness: ^ ou don t hold me responsible for the manner in 
which it is printed, with the items left out? 

The Court: We hold you responsible for the article. 

The Witness: Well, I wanted to make the statement that in the 
completed article I had no intention of criticizing any agencv of 
the Court, but law, just as we all do, and I have criticized the law 
which permits certain things, and that was the intent of the article. 

The Court: Let me see that. 

(The article was handed to the Court.) 

Jh e Mitness: our Honor, may I just make one statement that 
will bear out my argument? 

In writing of Ross I said, “You have got to do everything legally 
and not run counter to the laws of the United States,” and that 
she should use her extreme power. I wrote that in the article, that 
he must play square with the law. That was left out entirely. That 
is just one indication of my sentiment in writing the article. That 
changes the whole meaning—about the bov going away. And I told 
Mrs. Foss over the phone that I had no advice to give her until the 
bov played fair with the law and did everything legally and in writ¬ 
ing; there should be no error in that respect. 

The Court: Do you want to say anything more, Mr. Perkins? 

Mr. Perkins: No, if your Honor please. 

The Court: We will pass judgment. 

We find the respondent guilty of contempt of this Court, and we 
fine him $20 and forty-eight hours in jail, the full limit of the power 
of the Court, 1 

Mr. Burns: May it please your Honor, notice is given of intention 
to apply for a writ of error. 

The Court: Do you want judgment entered as of todav. 

Mr. Burns: Yes. 

The Court: That will be done. ou may have ten days in which 
to prepare your appeal. 

38-2 Mr. Burns: Can you give me a week? That will give me 
a week plus ten days. 

The Court: Well you will still have the ten days, you see. 

Mr. Burns: Yes, I know. 

The Court: Ten days after entry of judgment. 

Mr. Burns: How much time can you give me. 
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today 0 C ° Urt: Wel1, We wiU con ‘inue it if you wish; say a week from 
Mr. Burns: Yes. 

entTI’o/fudgment. C ° n ‘ inUe h Until a week from today before 

%»**•* 

39 In the Juvenile Court of the District of Columbia. 

No. —. 

M illis Brown, Petitioner, 
vs. 

Kathryn Sellers, Judge Juvenile Court District of Columbia. 

Petition for Writ of Error. 

} °lp, Petitioner respectfully represents to this Court-• 

of the 

Cause, faJPoJSf Vi 

why he should not be adjudged in contemp of 2idcourt beaTe'of 
the pmit.ng of an alleged article in the Washingtl Times of Jufv 
■’ f iT.tf 1 ,* ? ule being entitled In re Willard E. Foss 32969 ' 

by the Jm-SilleXrt *52 dIScTo/ SuK l *ff' IT 

guilty of contempt of the Juvenile Court of the D tnU f pT 
"end°48 hirjad W * *" ° f <* 20 - 00 > ^nty DoltoTand 

r t rff e to h Show h CaZ 0 a 

wh,cb ”«•— *■« inWsS’r 

fbat. tbe said bill of exceptions shows that the article as 

1 e L ar icle given bv^imfo " l’® 3 " 0t ™ ritten b - v him but that 

me ai tide given by him to the Washington Times was both deleted 

and changed and was an entirely different article when published 

b. 1 hat the bill of exceptions, with echibits, shows that although 

the govern-ent witness James Ring, of the Washington tS 

testified that the article was both changed and deleted, your petitioner 
was held in contempt because of said article. J petitioner 

These premises considered, your petitioner prays that a Writ of 
Error issue to the Juvenile Court of the District of Columbia direct- 
lng said Jmem e Court of the District of Columbia to certify to the 
Court of Appeals of the District of Columbia the record in the case 

5—3890a 
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entitled in said Court as follows: In re Willard E. Foss that what 
of right and justice mav be done in the premises. 

(Signed) ‘ WILLIS BROWN, 

Petitioner. 

(Signed) WALTER W. BURNS, 

Attorney for Petitioner. 

40 District of Columbia, ss: 

Walter W. Burns, being first duly sworn deposes and says that he 
has read the foregoing petition by him subscribed and knows the 
contents thereof, that he was the attorney of record in the Juvenile 
Court of the District of Columbia for the petitioner; that he is 
familiar with the proceedings in said Court and believes that an 
injustice has been done; and this petition is filed in good faith and 
not for the purpose of delav. 

(Signed) ‘ WALTER W. BURNS. 

Subscribed and sworn to before me this ISth dav of August, 1922. 
(Signed) CORA VAN SANT, 

Notary Public. 

41 In the Court of Appeals of the District of Columbia. 


Case No. —. 


Willis Brown, Petitioner, 
vs. 

Kathryn Sellers, Judge Juvenile Court, District of Columbia. 

Objections to Granting of Petition for Writ of Error. 

Now comes the United States, by Francis II. Stephens, Esquire, 
Corporation Counsel in and for the District of Columbia, through 
Lewis B. Perkins, Esquire, his Assistant, and objects to the granting 
of the petition for writ of error in the above-entitled cause, and for 
grounds therefor states as follows: 

That the contempt charged was alleged to have occurred in the 
case of Willard E. Foss, #32969, Juvenile Court of the District 
of Columbia, which case is pending for final disposition before this 
Court, the child Willard E. Foss being on probation to the Board 
of Children’s Guardians until September 15, 1922, when the case 
will be brought before this Court for further proceedings. 

That the stenographic report of the proceedings in this case a 
part of which was attached to the Bill of Exceptions and part to this 
petition attached hereto, shows that after full hearing during which 
the respondent was represented by counsel, and had ample oppor¬ 
tunity to enter any objections, respondent was adjudged in con¬ 
tempt of Court because it was shown to the Court 

(1) That he was the author of the article in question, a copy of 
which is attached to the Bill of Exceptions. 
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E. pendtThf m /l 6 a ^ ,icIe was the 0056 of Willard 

which will come P befie g the Cmrn h f S %T* he JuV ! ni,e Court- 
tember 15 , 1922 fTlvit n r* • ni ur *hf. r proceedings on Sep- 

42 desgald^a ^ Juveniie Court! plahdy 

mincf had "been 

confidence in the Board of ri.il.l' 4 la I )er articles tending to destroy 

Willard E Foss LXl and t wbil ^ t0 which the child 
and that the article was Z Jl'J- 0th T chlldren are committed, 

ImWTm 2 a t rd l E ‘ f°*. <T“ before‘the^Court'oif Sep* 
tration of justice in said cause and S^thCT^^TSdCoSrt"^ 8 ' 
Sit* Pub - C °> 228 Fed. 787, TntTsS vs^Lilb 

reasons . peti,ion ,0 snbstitute judge was denied for the following 

C'l 1 hat the three questions to be decided were n \ V 
spondent responsible for the article an j m o O) ."as the re- 
about Willard E Fo=s a AM ii'* was the article written 
case is pending before this Po,? f° b f°? j? this Court, whose 
whether' the aXletftrittanh° ?t/° r hna ' deposition, and (3) 

r«!«■«»# n’Tf ° n . d ‘‘!.*»> ™.,d E. 


or to the case being that of Willard V ^C“T° ram P 01 ,* he artlele 

as rjags: 

re S"”'’ tal “ 1» f»«u» L™ 

tvTh« amVrlbl’nS- thI t Ru1 ’ ““ »•> *ni«l 

-$ 1 *■ if 

fej That the act was cal’enlili ! • ’i* ending for final fiis Position. 
orders and decrees of the Court and 'thatT^w persons to dls °bey the 

sr' ,h ' c “" - ^ £y” 
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Note 1. — U. S. vs. Toledo Newspaper Co., 220 Fed. 458. 

In re Independent Publishing Co., 228 Fed. 787. 
Patterson vs. Colorado, 205 U. S. 454, 462. 

McCaully vs. U. S., 25 App. 404, 413. 

(Cited with approval, 220 Fed. 487, 228 Fed. 789.) 

(d) That the Rule to Show Cause gave sufficient notice to the re¬ 
spondent of the proceedings in the case. 

Note 2.—U. S. ex rel. Alward vs. Latimer, 44 App. 81. 

Juvenile Court vs. Hughlett, 44 App. 59, 62. 

Hunter vs. U. S., 48 App. 19, 24. 


(e) That the stenographic report of the proceedings in this case 
will show that the last reason given for the Motion to Discharge the 
Rule to Show Cause and also of the Demurrer was not sound in that 
it plainly shows that the article quoted the Judge as saying “a child’’ 
which would mean a delinquent or dependent child, while further 
on the quotation from the Rule to Show Cause shows that the Judge 
said “no delinquent child.” The Court commits both delinquent 
and dependent children to the Board and if any parents whose chil¬ 
dren had been committed to the Board of Guardians as being 
44 destitute of a suitable home believed that the Board could 
not put a child back in its home without the consent of the 
Court, that parents would feel that the Court was to blame. As a 
matter of fact the proceedings will show that the Court has an agree¬ 
ment with the Board onlv regarding delinquent children and not 
destitute. A careful reading of the sixth reason assigned for the 
Motion and the Demurrer plainly shows that the Judge did not say 
what the article quotes her as saying and that it was of great im¬ 
portance that she should not be misquoted at this particular time 
on this particular subject. 

Gorham Co. vs. Emery, Bird, Bird Thayer Drv Goods Co. 92 
ked. 774. Affirmed 104 Fed. 243. 


That the answer to the Rule was insufficient in that respondent 
states that he had never been a party in the case of Willard E. Foss 
in the Juvenile Court because he had made himself a party to the 
case when he published the article charging that the Court had 
illegally used this child. 

That the answer states that the respondent had never been present 
at any session of the Juvenile Court, If he had never been present 
at a session of the Court, he was all the more culpable in using 
hearsay information to arouse parents of children on probation to 
disobev the orders of the Court, particularly the parents who have 
brought their incorrigible children to the Court and on whose testi¬ 
mony mainly the child has been adjudged incorrigible and placed on 


to granting of 


Note 1.—For extracts see pages 4. 5. and 6 of tlie objections 
petition in the other case of Brown vs. Judge of Juvenile Court 

Note 2.—For extracts see page 7 of the objections to granting of petition in 
the other ease of Brown vs. Judge of Juvenile Court. petition in 


WILLIS BROWN VS. KATHRYN SELLERS, ETC. 37 

probation. That respondent admitted that he had written the words 
of the article “there is twisted law and ignorant officials.” 

That his denial that he is the author of any published article 
containing language that is “impertinent, scandalous, misleading and 
contemptuous regarding the Juvenile Court of the District of Co¬ 
lumbia in the Washington Times or any other publication” is not 
a disclaimer of intent or a denial that he" is the author of the article 
upon which the Rule was based, but simply an opinion of the char¬ 
acter of that article and does not deny the charge in the Rule. 

45 Finally the petition should be denied as a matter of 
justice, the respondent having been clearly shown to be the 

author of the article, and the article showing on its face that it is 
scandalous and contemptuous and plainly provocative of diso¬ 
bedience by the public to the orders and rules of this Court. 

Respectfully submitted, 

FRANCIS H. STEPHENS, 

Corporation Counsel in and 
for the District of Columbia. 
LEWIS B. PERKINS, 

Assistant Corporation Counsel. 

46 In the Juvenile Court of the District of Columbia. 

No. 32969. 

In re Willard E. Foss. 

Motion to Discharge Rule to Show Cause. 

Washington, D. C., July 10, 1922. 

The above-entitled matter came on for hearing before Kathryn 
Sellers, Judge of the above-entitled Court, at 1.00 o’clock p. m. 

Appearances: 

Mr. L. B. Perkins, Assistant Corporation Counsel, appearing in 
behalf of the District of Columbia. 

Mr. Walter W. Burns, appearing for the respondent 

Proceedings. 

Mr. Perkins: If your Honor please, this is a motion to discharge 
a rule to show cause. A demurrer has been filed by the attorney 
for Mr. Brown. 

Mr. Burns: May it please your Honor, I represent Mr. Willis 
Brown, and I wish to present this motion for a substitution of judges. 
The Court: Let the motion be filed. 

Mr. Perkins: I might call attention to the fact that this is filed 
after the motion to discharge, and also the demurrer, but I believe 
that makes no difference as to what judge hears or determines these 
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causes. It is not a matter of right upon the part of the respondent, 
as I understand it. 

Mr. Burns: May it please your Honor, it was not known until wo 
came here and the case was called, that the Honorable Judge Sellers 
would sit in this case. It was presumed that the disability set forth 
in the motion would have been recognized, and that a substitution 
would be made. If the Court however does not wish to hear any¬ 
thing on the motion- 

The Court: Which motion are you about the argue now? 

Mr. Burns: I am talking about the motion to substitute judges. 

The Court: We will deny that motion. We have already, in a 
similar case, denied a similar motion in a case which was appealed, 
and we deny the motion. 

Mr. Burns: May it please your Honor, an exception is noted? 

The Court: An exception is noted. 

47 Mr. Burns: The two papers for consideration then, as I 
understand it, are the motion to discharge the rule to show 
cause, and the demurrer. The two papers were filed, and it is not 
just clear which would be the proper case in this particular court. 

Mr. Perkins: I imagine the motion would be the better practice, 
probably, to consider first. 

The Court: Yes. 

Mr. Burns: The remarks and the decisions that will be cited will 
apply to both the motion and the demurrer. 

No act is alleged in the rule to show cause, as having been com¬ 
mitted in relation to any case pending before the Juvenile Court 
on July 2, 1922, the date of publication. The alleged publication, 
which occurred in The Washington Times on Julv 2nd, sets forth 
the presumption. It says: “Whereas it appears that one Willard 
E. Foss, a child aged 15,” etc., and it goes on to give a history of the 
case. There is the implied presumption that the one applies to the 
other. That is, the article in the newspaper applied to the case 
which was at one time pending before this Court. 

In the case of the State v. Anderson. 40 Iowa, 207, an attorney 
published an article in a newspaper criticising the rulings of the 
Court in a case tried and determined prior to the publication, and 
the Court held that this did not constitute contemptuous or violent 
behavior toward the Court, punishable as contempt. 

Then again, in McClatchv v. Supreme Court, 51 Pac. 696, af¬ 
firmed in Ex Parte Green, 46 Texas Criminal Reporter, 580, it is 
held that a publication not written or published with reference to 
a case then pending, cannot be in contempt of court, no matter how 
defamatory. 

Now as to the case of Millard E. Foss, the records shows about 
nine months ago. the child \\ illard E. Foss was placed on probation 
with the Board of Children’s Guardians of the District of Columbia. 
Inasmuch as this child was turned over to the Board of Children's 
Guardians, it is contended that the case was ended and determined, 
and therefore that the publication of any article, even directly re¬ 
ferring to that case, would not be contempt of court, even if a direct 
attack had been made upon the court. 
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contempt and punish him therefor, save in cases prescribed by stat¬ 
ute. 

Section 17 of the Juvenile Court Act reads: 

‘‘That said court shall have power to issue processes for the arrest 
of persons against whom information may be filed or complaint under 
oath, and to compel the attendance of witnesses and to punish con¬ 
tempts by fine not exceeding $20 and imprisonment for not more 
than forty-eight hours.” 

The Juvenile Court of the District of Columbia in an inferior 
court, as set forth in the Act, and therefore comes under the same 
class of courts as a police court or municipal court, which was 
formerly the justice of the peace court. In fact, upon disability of 
a judge of the Juvenile Court, section 3 provides that any one of 
the Justices of the Supreme Court of the District of Columbia may 
designate one of the Justices of the Peace of the District to discharge 
the duties of said Judge of the Juvenile Court until said disability be 
removed or vacancy filled. 

The Act creating the municipal court assigns all of the duties not 
otherwise taken away, of a justice of the peace to the Municipal 
Courts. 

The case of In re Carson, 26 Washington Law Reporter, 152, is 
directly in point. It is a District of Columbia case, and the court 
held that in the absence of specific authority by statute to punish 
for contempt, the right to punish would be determined by the old 
Maryland statute and the English common law. Counsel were un¬ 
able to refer to any Maryland statutes, and the court knew of none. 
The Court states the common law to be that the English rule upon 
that subject is and was from the earliest time, that the justice of the 
peace had jurisdiction to punish for contempt while the contempt was 
committed in his presence or so near the place where he was engaged 
in judicial business as to substantially interfere with the due admin¬ 
istration of justice; but he had no power to punish for contempt of 
his processes or any contempt of any kind or character not actually 
committed in his presence. 

49 This alleged act of this article being published, was pub¬ 
lished on July 2nd between the June term and the July term 
of this court, which began on July 3rd. The alleged specific act 
upon which the alleged contempt really rests, to wit, the writing here, 
“But we have an understanding with the Board of Children’s (Guard¬ 
ians that they will not send the child back to its home without our 
permission,’’ said the Judge, this statement being published in The 
Times of July 2nd, 1922, and even if this had been untrue,—that is, 
if the Judge at that time had not said it, would not constitute a 
ground for contempt, in view of the allegation and admission in the 
rule to show cause signed bv the Honorable Judge Kathryn Sellers, 
which reads, beginning line 32, page 2, and ending on page 3, 
line 2: 

“That a friendly agreement exists between the Board of Children’s 
Guardians and the Juvenile Court, under which no delinquent child 
on probation to the Board of Children’s Guardians in a case con¬ 
tinued for further proceedings will be placed back in its home with- 
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50 Tn the Juvenile Court of the District of Columbia. 

No. 329(59. 

In re Willard E. Foss. 

Washington, D. C., July 28, 1922. 
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before Honorable Kathryn Sellers, Judge of the fbove-entitfi Court! 

Appearances: 
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Proceedings. 
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The Court: Why didn’t he come in? 

Mr. Burns: He had some business to attend to. He is not going 
to run away your Honor, I assure you of that. 

I want to present this affidavit in support of a request that the case 
be continued until Monday, in view of the facts set forth. 

Willis Brown came a long way from here, and he is a comparative 
stranger in town and while one man, as I understand, has offered to 
go on his bond, he is not available until 2.30 this afternoon. I 
thought if we could get the case continued until Monday, so as not 
to bother your Honor on Saturday, that we could probably dispose 
of it in the proper way. No effort was made to get real estate bonds 
because it was believed that a cash bond would be acceptable, in 
view r of the fact that it was believed by both the respondent and 
myself that a cash bond was the best bond, and if w r e can have until 
Monday your Honor, we believe that we can arrange the matter. 

The Court: Why didn't Mr. Brown come in? 

Mr. Burns: I cannot tell you your Honor. 

51 The Court: We will continue ft until Monday, but in view 
of Mr. Brown’s failure to appear we believe that the bond 

should be put at $500 instead of $100. So, we will continue this 
until Tuesday, at 1 O’clock, which w’ill give you a little longer. 

(Whereupon at 1.30 p. m., the further hearing in the above- 
entitled matter was continued until Tuesdav, August 1, 1922 at 
1 o’clock p. m.) 

52 In the Juvenile Court of the District of Columbia. 

No. 32969. 

In re Willard E. Foss. 


Washington, D. C., Tuesday, August 1, 1922. 

The above-entitled matter came on for further hearing before 
Judge Sellers, in chambers, at 1.30 o’clock p. m. 

Appearances: 

Mr. Lewis B. Perkins, Assistant Corporation Counsel, appearing 
in behalf of the District of Columbia. 

Mr. Walter W. Burns, appearing for respondent, Willis Brown, 

Proceedings. 

The Court: Where is Mr. Brow’n? 

Mr. Burns: I do not know’, your Honor. 

The Court: You are not prepared to otter any appeal bond, are 
you? 

Mr. Burns: Our bondsman w’as taken this morning for the jury, 
and said he w’ould not be at liberty until 2.30 today. 

The Court: Well, is he prepared to give bond? ' 
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Mr. Burns: He indicated that he was; Mr. J. D. Garman of the 
District National Bank Building. ’ 

alMhe Court—* f hC ' S P re P ared to S ive the $500 bond that is 
Mr. Perkins: Is he good surety? 

Mr. Burns: I could not tell you as to that, Mr. Perkins. He claims 

to own a great deal of real estate. reclaims 

The Court: What is his name? 

Mr. Burns: Garman; G-a-r-m-a-n; J. D. 

I he Court: He is not a professional bondsman, is he? 

ti * Vf rkms: T 1 never heard of him as being on a Bond. 

1 he Court: I am not keen about issuing a warrant and bringing 
Brown ,n at all. We will be satisfied if he is prepared to furnish a 
bond for the appeal. 

53 Mr. Perkins: The Clerk’s Office will be open until 4 today. 

1 he man ought to bring in his tax receipts with him or 
something to show the Clerk that he owns property^ We have never 
heard of him here. Mr. Burns Unless you know him personally. 
Mr. Burns. M ell, I would like to see something happen to bring 

T sfifn 1° a t h vr d r t llS T e A„. 0f course ’ as soon as 3 °’ clock comes 

1 shall be at Mr. Garman s Office. 

The Court: Did you have his promise to act as bondsman? 

Mr. Burns: That is what he indicated. He said he would be glad 
o do it. I explained to him that the only chance he had of losing 

i r 1 j°{ le « v was ^ Brown should not prosecute the appeal or 

should leave town and not come back in time. 

The Court: Yes, or if he should prosecute the appeal and lose? 

Mr. Burns: Yes; and then not carry out the order of the Court. 

i he Court: \\ hat time do you think you could be here with the 
bondsman? 

. aL R " r f : -'I 1 ',- , Garman said lle would be through with the jury 
at, -MO and would be in his office readv at 3 o’clock. Of course he 

said that he would go on the bond, but what he will do this after¬ 
noon of course I am not prepared to sav. 

The Court: I am perfectly willing to"continue it until tomorrow 
i have no desire to make any hardship for Brown in this case So 
tar as the appeal is concerned I am perfectly willing to continue it 
until tomorrow for the entry of judgment. 

Mr Perkins: Ten o’clock tomorrow morning I should think 
would he time enough; would it not, Mr. Burns? 

Mr. Burns: If your Honor wishes, I can call up the Clerk, if your 

Honor is not here, and tell him just what we can do at 3 o’clock or 
shortly thereafter. 

The Court. That will be all right. You can let him know to¬ 
morrow morning, and we will continue it until tomorrow at 10 o’clock 
for entry of judgment. 

Mr. Burns: Is that all, your Honor? 

The Court: That is all. 

(Thereupon at 1.35 o’clock p. m., the hearing of the above-entitled 
matter was adjourned until tomorrow, Wednesday, August 1922 
at 10 o’clock a. m.) ’ ’ 
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54 In the Juvenile Court of the District of Columbia. 

No. 32969. 

In re Willard E. Foss. 

Washington, D. C., Wednesday, August 2, 1922. 

The hearing of the above-entitled matter was resumed before 
Judge Sellers in chambers, at 10 o’clock a. m., pursuant to adjourn¬ 
ment. 


Appearances: 

. ^ r * Dcwis B. Perkins, Assistant Corporation Counsel, appearing 
in behalf of the District of Columbia. 

Mr. Walter W. Burns, appearing for respondent Willis Brown. 


Proceedings. 

The Court: What is the situation, Mr. Burns, as to the bondsman? 

Mr. Burns: If your Honor please, I called him up this morning 
on the teleuhone and he said he would rather not do it, after promis¬ 
ing me to do it. So I have nothing to say further than that. 

The Court: Well, there isn’t anything" left for me to do but to 
enter judgment as of today. You do not ask for any further time. 

Mr. Burns: I would like to see the respondent here when judg¬ 
ment is entered. 

Ihe Court: Well, if you have any way of bringing him in. You 
see, there was another rule issued and served on him this morning. 

Mr. Burns: Yes, your Honor. 

The Court: And that will have to be answered Saturdav. 

Mr. Burns: Yes, your Honor. 

The Court: Now, if you think there is anv prospect of Mr. Brown 
coming in and answering the rule, I am perfectly willing to let this 
go over until Saturday morning. I have been pretty patient about 
Brown not coming in. I think he is behaving in a very irregular 
manner, but at the same time I have put it off, and I am willing to 
put it off now. I have no desire to force the man’s hand at all. 

Mr. Burns: I made an honest effort to obtain bond, and I have 
been unable to do so. I think, however, your Honor, that the 
respondent should be here when the judgment is entered, it being 
a criminal action. ’ b 

Mr. Perkins: He w^as adjudged in contempt the other dav, 
oo and entry of judgment was merely continued by the Court 
for the purpose of allowing him to give an appeal bond. So 
as a matter of fact he was present in court w^hen sentence was pro¬ 
nounced upon him. He stood up. 

Mr. Bums: Judgment was not, however, entered. 

The Court: Judgment was not entered. 
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a iS A 8 merema , tter of clerical work; however, as 

ajrmUer of fact, a judgment is always entered, usually, after the 

Ihe Court: It would have meant either the man putting ud his 
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fair to o 6 been T /l nt , t0 Jai1 for the sentence, and that is hardly 
tan- to a man. If he does not answer the rule on Saturday, iudg- 

ment will be entered, in the event of failure to show cause why ft 
should not be entered, in the other rule. y 

„ s Perkins: If your Honor please, you could enter up judgment 
as of this date, and defer the issuance of a bench warrant until 

i the tlme for hlm to answer under this other rule, to see 

whether he answers or voluntarily appears in the meantime. Did 
you communicate with Mr. Brown as regards the bond, and what 
was required or expected, Mr. Burns? 

Mr. Burns: In what regard? 

Mr. Perkins: Regarding the bond. 

$500 r ? BurnS: In regard t0 the rising of the bond from $100 to 

Mr. Perkins: Yes. 

Mr. Burns: I did. 

in ^ Ber k* ns: k now ak° u t the necessity of appearing and being 

T h u C ° urt: Is he stili Prepared to put up the hundred dollars 
cash bond? 

Mr. Burns: I do not know, your Honor. We had the cash at that 
time. \\ e haven t it this morning. 

The Court: M ell, I will defer the entry of judgment until 
Saturday morning. If he is prepared to put up his hundred dollars 
cash bond I will let him put it up. I have no desire, as I say, to have 
this tiling work any hardship for the man, and I want him given 

every chance to appeal. If he wants to put up the hundred dollars 
cash bond on Saturday, all right. 

Mr. Burns: Very well, your Honor. 

°h The Court: I think I have been about as fair about it as 
anyone could ask, and will let it stand at that. 

Mr. Burns: All right, your Honor. 

The Court: Saturday morning at 10 o’clock. 

(Thereupon, at 10.15 o clock a. m., the hearing of the above-en¬ 
titled matter was adjourned until Saturdav, August 5, 1922 at 10 
o’clock a. m.) 
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58 y» In the Juvenile Court of the District of Columbia. 

No. 32989. 

In re Willard E. Foss. 

Washington, D. C., Saturday, August 5, 1922. 

The above-entitled matter came on for further hearing before 
Judge Sellers, in chambers, at 10:30 o’clock a. m. 

Appearances: 

Mr. Lewis B. Perkins, Assistant Corporation Counsel, appearing 
in behalf of the District of Columbia. 

Mr. Walter W. Burns, appearing for respondent Willis Brown. 

Proceedings. 

The Court: What is the suitation as to the bond, Mr. Burns. 

Mr. Burns: I have been unable to get the bond, if your Honor 
please. 

The Court: Have you seen Mr. Brown? 

Mr. Burns: Yes, your Honor; I saw him this morning. 

The Court: And he is unable to furnish bond? 

Mr. Burns: Yes, your Honor. He said he is unable to get the 
bond this morning. 

The Court: Does he ask for anv further continuance? 

Mr. Burns: No, he did not, your Honor. He did not say anything 
about a further continuance. 

The Court: Well, there is nothing left for the for the Court to do 
but to enter judgment, although we would be willing, if there was 
any chance of his getting the bond for appeal—we would be perfectly 
willing to continue it further. 

Mr. Burns: I would object to the entry of judgment without his 
being here. 

The Court: When does the term of court end? 

Mr. Perkins: It ends to-dav. Monday is the new term. 

The Court: I am going to continue this case until Tuesday morn¬ 
ing at 10 o'clock for entry of judgment. If he is able to furnish bond 
by that time, all right. 

(Thereupon, 10:35 o’clock a. m., the hearing of the above-entitled 
matter was adjourned until Tuesday, August 8, 1922 at 10 o’clock 
a. m.) 
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07 In the Juvenile Cou rt of the District of Columbia. 

No. 32969. 

In re Willard Foss. 

Washington, D. C„ Tuesday, August 8, 1922. 
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stated that the cash bond—it was merely stated that the amount 
would be a hundred dollars. 

The Court: Was your motion that just your summons be quashed? 

Mr. Burns: Just my summons, your Honor, be quashed. 

The Court: Well, we will grant “that motion. We understood it to 
include the one for the respondent. 

Mr. Burns: No, your Honor. 

The Court: We grant that motion and quash the summons of 
counsel who appears for his client. 

y you are prepared to have judgment entered this morning 
or order entered this morning, and give the bond? 

Mr. Burns: Yes, your Honor. 

The Court: Very well, then. The Clerk will make out the ap¬ 
pearance blank. 1 

Mr. Burns: Has the amount been entered up, your Honor? 

The Court: We had been told by counsel that the respondent was 
unable to furnish the bond required—$500_ 

Mr. Burns: At that time, your Honor. 

The Court: At that time ; and not wishing to work any hardship 
in the matter of appeal, we then told counsel at the last hearing 
that we would accept the hundred dollar cash bond. The reason 
we had for raising the bond was the failure of respondent to appear 
at any of these hearings except by counsel, and it is questionable as 
to whether in a contempt case the respondent is ever entitled to ap¬ 
pear by counsel. There are cases to the contrary; but we permitted 
because we had no desire to work any hardship upon the respondent. 

Mr. Burns: I just wanted to ask your Honor what the bond is. 

I he Court: It was set as a hundred dollars cash bond, if that is 
what, you want to put up. If you want to put up the real estate 
bond, we will accept that. 

Mr. Burns: Very well, your Honor; we will put up the real estate 
bond. 

The Court: Very well. 


(Thereupon the Court proceeded to the consideration _ other 

business, after which the following proceedings occurred:) 

The Court: Are you ready to file your bill of exceptions in the 
other case today? 

% 

-o ™ r * I ^ urns: 1 read y to give bond, your Honor. 

oJ I he Court: ^ on should have an appeal. It is just ten 

days, you see, from the time of entry of judgment. * 

Mr. Burns: Yes. I will have the bill of exceptions ready within 
ten days from today, if that is what you mean. 

The Court: But it must be filed, and we must settle the bill you 

see Me have got to settle the bill before it is filed, and the Court 
will need some time also. 

(Counsel thereupon conferred with the Court at the Bench after 
which the following proceedings were had:) 

Mr. Burns: Then as I understand it, the bond is $100 for the 
first case and $o00 for the second. 
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The Court: No, I thought that if we 
can probably let the hundred dollars 
dollars in each case. 


take the real estate bond we 
go in this case; a hundred 


Mr. Burns: Then it will be $100 in each case? 

The Court: In each case. 

Judgment will be entered in the Foss case as of this date, and also 
in the King case as of this date. 


(Thereupon, at 11:50 o’clock a. m., the hearing of the above-en¬ 
titled matter was closed.) 


60 Lnited States of America, ss: 

The President of the United States to the Honorable Kathryn Sell¬ 
ers, Judge of the Juvenile Court of the District of Columbia 
Greeting: ’ 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Juvenile Court, before 
you, In re Willard E. Foss, No. 32969, wherein Willis Brown is the 
petitioner and you are the respondent, a manifest error hath hap¬ 
pened, to the great damage of the said petitioner, as by his com- 
plamt appears. We being willing that error, if any hath been 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command “you, if judgment be 
therein given, that then, under your seal, distinctly and openly you 
send the record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of Columbia 
together with this writ, so that you have the same in the said Court 
of Appeals, at Washington, within 15 days from the date hereof 
that the record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to correct 
that error what of right and according to the laws and customs of 
the L nited States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 11th day of September, in the year of 
our Lord one thousand nine hundred and twenty-two. 

[Seal of Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

. _ . Clerk of the Court of Appeals of 

Allowed by the District of Columbia 

CHARLES H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 
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IN THE 

Court of gppeate, district of Columbia 


No. 3890. 

No. 32—Special Calendar. 


Willis Brown, Plaintiff in Error, 

vs. 

Kathryn Sellers, Judge Juvenile Court, D. C. 


BRIEF FOR PLAINTIFF IN ERROR. 


FACTS IN THE RECORD. 

This case is brought here by plaintiff in error, being 
an appeal from the judgment of the Juvenile Court for 
the District of Columbia, adjudging the plaintiff in 
error in contempt of court as the author of a certain 
article published in the Washington Times. 

There appeared in the Washington Times , in its 
issue of Sunday, July 2, 1922, the article which is set 
out in the record, at page 7, but not here reproduced. 

On July 3,1922, the court below issued a rule of con¬ 
tempt, on its own motion, wherein is set forth this 
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article published in the Times, directed to the plain¬ 
tiff in error here, the respondent in the court below, 
and ordering “that the said Willis Brown show cause, 
if any he has, on the third day after service of a copy 
of this rule, at ten o ’clock A.M., why he should not be 
adjudged in contempt of this court, and punished in 
accordance with the Statute. (See rule, Record, pp. 
7-10.) 

The rule recites (at page 10 of Record) that “the 
above quoted article of the Washington Times refers 
to the case of one ‘Ross Willard’ as being a case heard 
in the Juvenile Court, while, as a matter of fact, no 
such name is to be found on the docket of the Court”; 
but, the rule further recites (at page 11 of Record) 
that “certain alleged facts in the alleged case of ‘Ross 
Willard’ in the above quoted article in the Washington 
Times indicates that the case discussed in the above- 
quoted article in the Washington Times is the case 
of Willard E. Foss—a case pending before this court.” 

The only specific charge of contempt is the para¬ 
graph of said article reading: “ ‘But we have an un¬ 
derstanding with the Board of Children’s Guardians 
that they will not send a child back to its home without 
our permission, said the Judge,’ is untrue and mis¬ 
leading, such statement not having been made by the 
Judge and being calculated to mislead the readers of 
the newspaper into the belief that no child dependent 
or delinquent could be placed back into its home with¬ 
out the consent of the court.” 

The said rule (Record, page 11), recites as a fact 
and stated by the Court as a “whereas,” “that a 
friendly agreement exists between the Board of Chil¬ 
dren’s Guardians and the Juvenile Court under which 
no delinquent child on probation to the Board of Chil- 
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dren s Guardians in a case continued for further pro¬ 
ceedings will ( be placed back in its home without the 
consent of the Juvenile Court.” 

( The rule further charges (Record, page 11), that 
‘‘it appears that the language of the whole article is 
impertinent, scandalous, insulting, and contemptuous, 
and reflects upon the integrity of the court and its 
officers, and the said article is calculated to destroy 
the confidence of the people of the District of Columbia 
in the Juvenile Court of the District of Columbia and 
the present Judge of the court, and to mislead them 
as to the procedure of that court, and to intimidate the 
Judge of the Juvenile Court when the case of Willard 
Foss is brought before the Court for further proceed¬ 
ings; and, whereas the authorship of said article is 
attributed to one Willis Brown”: he is cited to show 
cause, as above quoted, why he should not be adjudged 
in contempt. (Emphasis ours.) 

ERROR. 

The respondent, in apt time, filed in writing his de¬ 
murrer to the rule to show cause, for reasons therein 
stated, which demurrer is set out in the Record, at page 
12. Demurrer overruled. Exception. 

The respondent, in apt time, made in writing his 
motion to discharge the rule to show cause, for reasons 
therein stated, which motion is set out in the Record, 
at page 13. Motion overruled. Exception. ’ 

The respondent, in apt time, made in writing his 

motion for substitution of Judge, which motion is set 

out in the Record, at page 14. Motion denied. Excep- 
tion. * 



Thereafter, in apt time, the respondent filed his an¬ 
swer to the rule to show cause, denying the facts al¬ 
leged in the rule, which answer is set out in the Record, 
at page 15. 


Thereafter, evidence was taken before the court on 
behalf of the prosecution and certain proceedings had, 
which are set out in the record, at pages 16 to 32, in¬ 
clusive, also, at pages 37 to 49, inclusive, of the Record. 


Thereafter, at the conclusion of the said testimony 
and proceedings, the respondent moved to discharge 
the rule of contempt on the ground of insufficiency of 
evidence, which was denied. Respondent noted excep¬ 
tion. (See Bill of Exceptions, page 5 of the Record.) 

On August 8, 1922, the court adjudged the respon¬ 
dent in contempt and entered its judgment that he 
“pay a fine of twenty dollars and serve forty-eight 
hours in jail as of this date.” (See Bill of Excep¬ 
tions, page 7.) 

The respondent filed, in apt time, his petition for 
writ of error, which is set out in the Record, at page 
33, and objections to the granting of said petition were 
filed by the Corporation Counsel, in proper time, which 
are set out in the Record, at pages 34 to 37. 


The Bill of Exceptions was duly signed by the court, 
on August 18, 1922, and are set out in the Record, at 
pages 5 and 6. 
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POINTS OF LAW. 

The respondent in the court below, plaintiff in error 
here, submits to the consideration of this court, these 
points of law, to wit: 

1. The Juvenile Court of the District of Colum¬ 
bia is an inferior Court, without inherent powet 
to punish for contempt, direct or indirect, and its 
power in that respect is limited to the statute 
ci eating it and the general statutes applicable to 
all Federal Courts, and cannot be exercised or ex¬ 
tended beyond the limitations of such statutes . 

2. The Juvenile Court for this district did not 
have the power to issue the rule disclosed by the 
record (page 7), and to hear and adjudge in con¬ 
tempt the respondent for the causes stated there¬ 
in, but its power is limited to punish for contempt 
committed in its presence and for the obstruction 
of its process, neither of which is charged against 
the respondent. 

3. The article which is made a cause of con¬ 
tempt is not in itself, either by language, purpose 
or in facts stated } contemptious in any aspect of 
the law . 

4. The rule does not charge the respondent with 
the publication and circulation of the article, for 
which alone he could be held in contempt, if the 
article were even contemptuous, but only with the 
authorship of the article, for which, if he neither 
published nor circulated it, nor authorized its 
publication cmd circulation, he could not be held 
legally in contempt. ; 
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5. The rule charges as the only specific act of 
contempt the words of the article that, “But we 
have an understanding with the Board of Chil¬ 
dren's Guardians that they will not send a child 
back to its home without our permission, said the 
udge ; but it does not charge that the words so 
imputed to the Judge had been said by the court 
mits judicial capacity, while sitting on any case: 
but the article itself shows the words were used in 
response merely to an inquiry of the author ad¬ 
dressed to the judge in a personal conversation 
under which circumstances .the words quoted 

COrr f ctl y or incorrectly reported, would 
not be m contempt of court. 

6. The words imputed to the court and quoted 
tn the .preceding paragraph are charged in the 
ride to be untrue, but there was no testimony of¬ 
fered by the prosecution to prove they had nit 
been used by the judge, as quoted, although the! 

den rested, as m a criminal case, on the prose- 
cution to prove them to be untrue; and, without 

? l f i he \ r be * ng untrue , contempt could not be 
legally adjudged upon the rule issued. 

The * rticle does not mention the name of any 
cause pending m court; this the rule itself states l 
a fact but said rule recites as a “whereas” that the 
article in mentlomn 9 one “Ross Willard;’ which 

cald it h T SV T eS ” ° hypothetical case, imdi- 

Fo* In n ? f r nCe t0 the Case °f mil «rd E. 

oss, alleged to be pending in court, and the pros¬ 
ecution undertook by the evidence only of one 
Mrs. Foss, the mother of Willard Foss to 
prove that the article had reference to the case of 
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Wm. E. Foss, supposed to be pending in court, 
► which evidence, incompetent md irrelevant, was 

insufficient to establish the identity. 

8. The article, if it did relate in its hypothetical 
case to the case of Willard E. Foss, could not be 
brought unthin the rule of contempt, if contemptu¬ 
ous, because as a matter of fact and law, the said 
case of Willard E. Foss, was not pending at the 
time of its publication . 

9. The court erred in refusing to sustain the 
Demurrer filed by respondent to the rule to show 
cause, as set out in the Record {page 12), and for 
the reasons therein stated. {Bill Exceptions, 
pages 4-5.) 

10. The court erred in denying the motion by 
the respondent to discharge the rule to show 
cause, as set in the Record {page 13) and for the 
reasons therein stated. (Bill Exceptions, page 5.) 

11. The court erred in refusing to grant the 
motion by respondent for a substitute Judge, as 
set out in the Record {page 14) and for the rear 
sons therein stated {Bill Exceptions, p. 5), to 
which the respondent under the statute was en¬ 
titled as a right. 

12. The court erred in refusing the motion, 

orally made by respondent at the conclusion of 
the testimony, to discharge the rule on the ground 
of insufficiency of evidence to sustain it. (Bill of 
Exceptions, page 5.) i 

13. The records of the whole proceedings dis¬ 
close that in this case and in Case 3891, here 



pending, the judge of the Juvenile Court, because 
this respondent Brown had in previous matters 
“gotten on her nerves/’ seized upon an innocent 
article of which he was the reputed author, as an 
arbitrary pretense for cm arbitrary punishment 
of the author, but felt no indignity at the publi¬ 
cation and circulation of the article by the “Wash¬ 
ington Times''; and the judgment as a matter of 
law should be set aside as an unjudicial assump¬ 
tion of an unwarranted power in abuse of the 
legal process of the court. 

i 

ARGUMENT. 

Point 1. 

The Juvenile Count of the District of Columbia is on 
inferior Court, without inherent power to punish for 
contempt, direct or indirect, and its power in that re¬ 
spect is limited to the statute creating it and the gen¬ 
eral statutes applicable to all Federal Courts, and can¬ 
not be exercised or extended beyond the limitations of 
such statutes. 

Courts of record of superior jurisdiction possess in¬ 
herent power to punish for contempt, but this power is 
not inherent in inferior courts. The power is gen¬ 
erally conferred by statute upon inferior courts, but 
will not be extended beyond the statute conferring it. 

Corpus Juris, Vol. 13, pp. 48-50; citing cases. 

It was held in a District of Columbia case that, in 
the absence of specific authority by statute conferred 
on a Justice of the Peace within the District of Colum¬ 
bia, the court s power to punish for contempt would 
be determined by the English common law, and states 
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the English rule to be that the Justice of Peace had 
jurisdiction to punish for contempt committed in his 
presence or so near the place where he was engaged 
m judicial business as to substantially interfere with 
the due administration of justice; but he had no power 
to punish for contempt of his process or any contempt 
of any kind or character not actually committed in his 

presence. In re Carson , 26 Washington Law Reporter 
p. 152. 

The Juvenile Court of the District of Columbia is 
an inferior court, as appears from the act, and comes 
with the class of justice of the peace, police, or mu¬ 
nicipal courts. In fact, the act creating it, Sec. 3, pro¬ 
vides for a Justice of the Peace to preside over it in 
case of the disability of the judge of the Juvenile 
Court. See District Code, p. 405; Act creating Ju¬ 
venile Court. 

The power conferred upon the Juvenile Court in 
cases of contempt is stated in Sec. 17 of the Act creat¬ 
ing the court in terms, as follow: 

That the said court shall have power to issue 
process for the arrest of persons against whom 
mtormation may be filed or complaint under oath 
made, and to compel the attendance of witnesses: 
to punish contempts by fine not exceeding twenty 
dollars and imprisonment for not exceeding forty- 
eight hours, or either, and to enforce any of its 
judgments by fine or imprisonment, or both, and 
to make such rules or regulations as may be 
deemed necessary and proper for conducting busi¬ 
ness in said court.’’ 

The power is conferred in the same terms upon the 
Police Court, Sec. 48, Code District Columbia, page 23, 
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the language in both acts being identical, as will be 
seen by comparison. 

The act of its creation, if the above cited section is 
properly construed, limits its power to contempts 
committed in its presence and to direct obstruction 
of its process or disobedience of its orders; but it is 
further controlled and its power limited by the Fed¬ 
eral statutes. 

It is a court of the District of Columbia, created by 
act of Congress, and it is held that the courts of the 
District are governed by the Federal Statutes which 
limit the power of Federal Courts in cases of con¬ 
tempt. 

Moss v. United States, 23 App. (D. C.) 476. 

The statute applicable to contempt is stated in the 
Judicial Code (Sec. 268, Anno. Fed. Stat., Vol. 5, p. 
1009), as follows: 

“The said courts shall have power to impose 
and administer all necessary oaths, and to pun¬ 
ish by fine or imprisonment, at the discretion of 
the court, contempts of their authority; Provided, 
such power to punish contempts shall not be con¬ 
strued to extend to any cases except the misbe¬ 
havior of any person in their presence, or so near 
thereto as obstruct the administration of Justice, 
the misbehavior of any of the officers of said courts 
in their official transactions, and the disobedience 
or resistance of any such officer, or by any party, 
juror or witness, or other person to any lawful 
writ, process, order, rule, decree, or command of 
the said courts (Stat. L. 1163).” 

It was held by this Appelate Court in the case of 
Alward vs. Latimer (44 App. D. C., p. 81), that the 
power in the Juvenile Court to punish for contempt 



was not limited to contempts committed in its presence, 
but extends to those which tend to obstruct the admin¬ 
istration of justice, but the power there sustained was 
in a case where an attorney advised a defendant in a 
case pending to absent himself from the jurisdiction 
of the court, after process had been issued against 
him, and thus evade the process and other orders of 
the Court and did aid and abet the defendant in so 
absenting himself, which case fell directly within the 
statute giving the court power to enforce obedience 
to its orders by fine and imprisonment as in contempt. 

In the case of Juvenile Court vs. HugJdett, 44 App. 
D. C. 59, the court sustained the power of the Juvenile 
Court to punish in contempt the defendant for disobey¬ 
ing its summons, duly served on him, to appear and 
testify, which case fell directly with the provisions of 
the statute. 

In the case of Hunter vs. United States (48 App. 
D. C. 19), this Appellate sustained the power of the 
Juvenile Court to punish for contempt the defendant 
for violating an order of court placing a boy on pro¬ 
bation, where judgment was suspended upon agree¬ 
ment that the boy would be placed in the National 
Junior Republic of Maryland, from whence the defen¬ 
dant removed him, and held that the act of disobedi¬ 
ence, whether the order was valid or invalid, was con¬ 
tempt : which case fell within the statutes conferring 
power upon the court to enforce obedience to its writs, 
orders, decrees and process of the court as in con¬ 
tempt. 

In McCaully vs. United States (25 App. D. C., p. 
404), it was held that an attempt to bribe a juror was 
contempt and it made no difference where the attempt 
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was made, which, we submit, is within the statute in 
obstructing the administration of justice. 

It is submitted, however, that the above-quoted cases 
are not authorities, directly or indirectly, for the prop¬ 
osition that the Juvenile Court can punish for con¬ 
tempt the author of an article, nor even the publisher 
and circulator thereof, which makes no mention of a 
pending case and is only a general criticism, if even 
criticism, or discussion of the children’s welfare sys- 
em of the District, with a reference to the procedure 

of the Juvenile Court by a hypothetical case of a sup- 
positious child. 


Point 2. 


The Juvenile Court for this district did not have the 
power to issue the ride disclosed by the Record (page 
7), and to hear and adjudge in contempt the respon¬ 
dent for the causes stated therein, but its power is 
limited to punish for contempt committed in its pres¬ 
ence and for the obstruction of its process, neither of 
which is charged against the respondent 


D is held, in reference to the statute of contempt, 

S t r he i S i e ^° n ( , JUd - C ° de ’ Sec ' 268 > VoL 5 > P- 1009; 
fetat. L 1163), takes away the Common Law power of 

ederal Courts to punish criticism of judicial acts or 

publications which amount to no more than libels upon 

their officers. Ex parte McLeod, 120 Fed 130 

The Plaintiff by the rule is not charged with either 
the publication or circulation, but the authorship of 
the article, and does not charge that he requested, con¬ 
spired or procured its publication, nor was proof of- 
fered competent or otherwise, to establish the fact 

that he procured, conspired, or procured its publica- 
tion or circulation. 


i 


i 
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It alleges certain language in the article, which it 
quotes and charges as untrue, not having been used 
by the Judge of the Court, but it does not charge that 
the article talsely quoted the language as having been 
used in any proceeding, pending or otherwise, in the 

ouit s judicial capacity, which would be essential 
m support ot contempt proceedings, but the article 
itself shows that the language quoted was as a reply 
made by the judge in answer to an inquiry in a per¬ 
sonal conversation, which, if improperly quoted, would 
not be contempt by reason of such misquotation. 

Point 3. 

The article which is made a cause of contempt is 
not in itself, either in language, purpose or in facts 
stated, contemptuous in any aspect of the law. 

It requiies patience to consider even the suggestion 
that this article in spirit or statement is in contempt 
of Court. As well declare the gentle zephyr on a sum¬ 
mer day to be a hurricane on mid-Atlantic Ocean. In 
terms, it is but a mild criticism, if criticism, of the 
law as it operates in the District of Columbia in rela¬ 
tion to dependent or delinquent children. It is di¬ 
rected more at the Board of Childrens Guardians than 
at the Juvenile Court. 

This Court will read the article. It need not be dis¬ 
cussed, therefore, at length. It takes a vivid imag¬ 
ination, stirred by an over squirmish resentment, to 
fancied criticism and uncontrolled by judicial prece¬ 
dent, to find in the mild temper and language of this 
article any semblance to a contempt of court. It in¬ 
volves no contempt committed in the presence of the 
Court. It is not alleged in the rule that it advocated, 
provoked or caused resistance to any writ, order, de- 
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cree, or process of the Court in any pending case. It 
cannot be brought by the most strained construction 
within the rule of contempt for obstructing the admin¬ 
istration of justice. It is nothing more than a recital, 
illustrated by a hypothetical case, of the defects in 
the child welfare laws in the District of Columbia, 
which a former Attorney General of the United States 
declared to be * antiquated. ” It would have been 
read and received graciously as a constructive criti¬ 
cism of antiquated laws, operating at sixes and sevens 
in daily practice, and as advocating a more humane 
system of dealing with unfortunately situated chil- 
den, b\ any judge of self-poise and judicial tempera¬ 
ment, and he would not have suffered the true dignity 
of his court to have been belittled by the issuance of 
the rule and entry of the judgment as issued and en¬ 
tered by the Juvenile Court from which this appeal 
is taken. Wherein lies the contempt? 

The Court, it is submitted, on the recitals of the 
rule, allegations contained and charges made therein, 
had no more power to have issued it than to have issued 
such a rule against the publisher or circulator of the 
‘‘ Lord’s Prayer.’’ 

Point 4. 

The ride does not charge the respondent with the pub¬ 
lication and circulation of the article, for which alone 
he could be held in contempt , if the article were con¬ 
temptuous, but only with the authorship of the article, 
for which, if he neither published or circidated it, or 
authorized its publication and circidation, he could 
not be held legally in contempt. 

That the Court issued the rule against the respon¬ 
dent, as the author and not the publisher of the article, 
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and for that reason adjudged him in contempt, is mani¬ 
fest, not only by the rule itself but by by the express 
declaration of the Court. Thus (at page 26 of the 
Record, No. 3891), the Court says: 

“The Court: There were two things necessary 
to be shown, namely, whether Mr. Brown is the 
author of this article and whether the article re¬ 
ferred to the case of Loraine King; and we believe 
it has been shown in both matters that he was the 
author and that the case was the case of Loraine 
King.” This applies equally to the case of Wil¬ 
lard E. Foss (Kecord, 3890). 

Here is an article. It was printed, published and cir¬ 
culated by the Times. Not the authorship —not the 
writing—of an article, if not published or circulated, 
but its publication and circulation, if contemptuous, 
would be the act constituting contempt; but this, a con¬ 
clusion of law, was not apparently within the legal con¬ 
templation of the Judge of the Juvenile Court below, 
for “This man Brown was getting on her nerves,” 
admits the Court (Record case 3891, p. 27), in comment 
and reference to the affidavit of Brown, not contra¬ 
dicted (Record, case 3891); that “The Honorable 
Kathryn Sellers on one occasion stated to a gathering 
of ladies, “Sh-h-h, girls, listen, this is a secret, but this 
Judge Brown is getting on my nerves!” 

“We would not permit,” says the Court, “so long as 
we sit here—we do not permit—the dignity of the 
Court to be assailed.” 

But the Court, as if inebriated with a kind of juri- 
dico-ego concentric dignity and obsessed with a para¬ 
noic bent to maintain its omniscience, while vowing, like 
the woman of Byron’s poetic fancy, “she would ne’er 
consent, consented,” to the Court being brought into 
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contempt, if the article can be construed into such an 
offense, but did not find its awful dignity ruthlessly 
invaded, by the Washington Times, its Editor and 
anager, m publishing and circulating the article in 
its widely read newspaper, under the display captions 

~ Sc ° res Chi,d Welfare System in D. C.; Cites 

Difficulties of Mother m Regaining Possession of Her 

Son Taken by Court,”— for which captions the Court 
admits it did not hold Brown responsible. 

May it not be explained by the motive of the maxim, 
so often influencing the subconscious mind, perhaps 
m the atmosphere of the forum as in battle, that “dis- 
cretion is the better part of valor.” 


Point 5: 

The rule charges as the only specific act of contempt 
the words of the article that, “But we have an under- 
standing with the Board of Childrens Guardians that 
they will not send a child back to its home without our 

?;:r:r n ’ T* the but « does not charge 

that the words so imputed to the Judge had been said 

by the Court m its judicial capacity, while sitting on 

any case, but the article itself shows the words were 

used in response merely to an inquiry of the author 

jessed to the Judge in a personal conversation, 

under which circumstances the words quoted, ivhether 

correctly or incorrectly reported, would not be in con¬ 
tempt of court. 

m ? h , e ; U 't d °® S n0t char " e that the language was im¬ 
puted to the Court in any official capacity in any ju¬ 
dicial proceeding still pending. 

There was no evidence introduced by the prosecu¬ 
tion to show, if this language were in contempt, be¬ 
cause it misquoted the Court as charged, that it was 



a misquotation of language of the Court used in its 
judicial capacity. 

The language appears in the article (see Record, p. 
9), in connection, as follows: 

With the mother of Ross I visited the agent 
ot the board. 

This I was told: 

‘When children are taken from their homes and 
given to us by the Juvenile Court, we cannot permit 
them to return to their homes without the per¬ 
mission of the court. ’ 

• 5 visited the court to ascertain direct from the 
judge of the court the court’s understanding of 
what the law has decided. 

w e have an understanding with the Board 
ot Children’s Guardians that they will not send a 
child back to its home without our permission ’ 
said the judge. ’ 

‘Sol was informed by the agent of the board, but 
legally the Board of Childrens Guardians has 

power, and consultation with the Juvenile Court 
is but courtesy.’ ” 

No evidence was introduced to show that this state¬ 
ment was a part of the article as received by the 
T imes. 

The respondent stated under what circumstances he 
made the inquiry (Record, p. 30), as follows: 

“The article as written was an article criticising 
the laws controlling children of the District of 
Columbia. The reason X called on you was because 
Mrs. Barnes, in the presence of Mrs. Foss, told 
, you can verify this by Mrs. Foss—that 
the child belonged in the home, and if she had the 
right she would let her have her child, but that 
the Juvenile Court could not give permission j 


and no comment was made, and I came right down 
here, not bringing Mrs. Foss into the Court, to 
ascertain from you if it was necessary for your 
permission for any child—I was not employed as 
attorney for the Foss boy whatever, and whatever 
my ignorance of the law, I, at least, know the laws 
of the District of Columbia with reference to 
that . 19 

The Court, not pretending that its statement, to 
which it refers but does not give its version, was made 
in its judicial capacity, states (Record, page 28), as 
follows: 

“The statement made by the Court to the re¬ 
spondent was carefully made, because the Court 
knew the respondent, and was the only statement 
which the Court made at that time to the respon¬ 
dent, and every word was weighed. Allowance 
must be made for the fact that respondent is not 
a lawyer, and that he is probably ignorant of the 
terms and possibly did not understand v r hat the 
Court said. We exactly remember what w T as said 
to this man.” 

It is submitted the words, whether correctlv or in- 
correctly reported in the article, not having been made 
in the official or judicial character of the Court, are 
not a legal cause of contempt. 

Point 6. 

The words imputed to the court and quoted in the 
preceding paragraph are charged in the rule to he un¬ 
true, hut there was no testimony offered hy the prose¬ 
cution to prove they had not been used hy the judge , as 
quoted , although the burden rested as in a criminal 
case on the prosecution to prove them to he untrue; 
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and, without proof of their being untrue, contempt 
could not be legally adjudged upon the rule issued. 

The rule issued to respondent declares that certain 
facts in the alleged case of Ross Willard in the above- 
quoted article in the Washington Times indicates that 
the case discussed was one of Willard E. Foss, pending 
in court, and then charges as a specific act of contempt 
the paragraph reading: 

‘ ‘ But we have an understanding with the Board 
of Childrens Guardians that they will not send a 
child back to its home without our permission, 
‘said the judge/ is untrue and misleading, such 
statement not having been made by the Judge and 
being calculated to mislead the readers of the 
newspaper into the belief that no child dependent 
or delinquent could be placed back into its home 
without the consent of the Court/ ’ 

But the Court is blandly indifferent to its recital of 
the fact, in the rule, and which it admits, that “a 
friendly agreement exists between the Board of Chil¬ 
drens Guardians and the Juvenile Court under which 
no delinquent child on probation to the Board of Chil¬ 
drens Guardians in a case continued for further pro¬ 
ceedings will be placed back in its home without the 
consent of the Juvenile Court / 9 

Compare the language quoted. One used by the 
Court. The other in the article. Wherein lies the 
difference in substancef Only a psychiatrist, that mod¬ 
ern expert in the mysteries of the human mind, could 
find a differentiation in meaning, but, while the psy¬ 
chiatrist might understand, the difference, if any, still 
would remain incomprehensible to plain common sense 
which takes language at the meaning conveyed by 
words. 



The only difference literally is that the ‘‘friendly 
agreement” contains the words “no delinquent child 
on probation,” which are not included in the statement 
in the article. Either the article referred to the case 
of Willard E. I oss or it did not. If not, the omission 
of the words, “no delinquent child on probation,” in 
the article, whether correct or incorrect, are immater¬ 
ial, since the statement was general. If they did, they 
were correct, as Willard E. Eoss was a “delinquent 
child on probation,” as shown by the admission in the 
rule that the Judge had the Clerk telephone to remove 
her objections to his being returned by the Board of 
Children’s Guardians to its mother. 

Attention is called to the examination (Record, pp. 
20 and 21), of Mr. James Ring, reporter of the Wash¬ 
ington Times, by Mr. Perkins, prosecuting attorney, by 
Mr. Burns, respondent’s counsel, and especially by the 
Court itself. 

The apparent want of knowledge of the law of con¬ 
tempt and point at issue was grotesquely demonstrated 
by the Court in its question to the Witness: “Will you 
read that” (referring to the printed article), “and tell 
us whether or not the Times was responsible, or Mr. 
Brown was responsible, for the paragraphs?” As if 
the Times , wdiich accepted and published the article, 
were not responsible. 

And the inconsistency of the Court is displayed, if 
not it animus, w r hen it overruled the respondent’s ques¬ 
tion to the same witness, “When you read it over” 
(referring to the article as submitted originally), “did 
you see anything that would reflect upon the Court?” 

A proper question, it is submitted, even in a trial by 
jury, upon cross-examination, but excluded because “a 
conclusion of law.” If he might say, whether Brown 
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or the Times were responsible, he might by the same 
rule say whether in the article as written and submit¬ 
ted before being deleted he saw anything which re¬ 
flected upon the Court, particularly as the prosecution 
offered and examined the witness as to the original ar¬ 
ticle submitted to him by the respondent. 

The Court states, assuming the role of prosecutor, 
jury and judge, as to an unofficial conversation in 
which it charges it was untruely reported, “in answer 
to counsel we may say” (Record, page 28): “The 
statement made by the Court to the respondent was 
carefully made, because the Court knew the respond¬ 
ent, and every word was weighed,” but “allowance 
must be made for the fact that respondent was not a 
lawyer, and that he is probably ignorant of the terms 
and possibly did not understand what the Court said” 

a little fling, if not discrediting the respondent, re¬ 
vealing the Court’s prejudice against him and unbe¬ 
coming its judicial dignity! 

Ergo, because so feeble minded that “he is probably 
ignorant of the terms” used by the Court he must be 
schooled by fine of $20 and two days in jail! And thus 
speaks a Judge of a Juvenile Court, dealing with juve¬ 
niles under seventeen, in a “carefully made” state¬ 
ment so involved in its technique that those not lawyers 
would “probably be ignorant!” 

Had any utterance of the Court in its judicial capac¬ 
ity been misquoted in a publication, in terms con¬ 
temptuous, the Court might be justified in passing 
upon the fact; but not so as to its statement unofficially 
made in personal conversation; and if without warrant 
in law such a misrepresentation of a personal conver¬ 
sation were made a cause of contempt, the burden is 
upon the prosecution to prove the statement made and 


the misrepresentation thereof, in like manner as is re¬ 
quired in criminal actions. The Court, however, in the 
instant case, assumed the infallibility of its recollec¬ 
tion as to its statement, without even stating what it 
said or wherein it was misquoted, and, of course, 
without proof of the charge in the rule that the 
language of the article imputed to the Court was a mis¬ 
representation ; or the tender for cross-examination of 
any witness to the fact. Nor did any witness testify 
that the plaintiff in error presented the statement 
quoted in Point 5 to the Washington Times. 

Conceding for the sake only of argument that the 
rule could be legally issued upon such an allegation, 
the propriety of the situation and judicial practice 
would have prompted an impartial judge to realize the 
indelicacy of his passing upon and rendering judg¬ 
ment upon a fact involving its recollection as against 
the recollection of the respondent about a personal 
and unofficial conversation between the judge and re¬ 
spondent. 

Point 7. 

The ai tide does not mention the 'name of any cause 
pending in court; this, the rule itself states as a fact, 
hut said ) ule recites as a “whereas” in mentioning one 

Ross Willard, 9 which the article assumes as a hy¬ 
pothetical case, indicated it had reference to the case 
of TJ illard E. Foss, alleged to he pending in court, and 
the prosecution undertook hy the evidence only of one 
Mrs. Foss, the mother of Willard E. Foss, to prove 
that the article had reference to the case of Willard E. 
Foss, supposed to he pending in court, which evidence, 

incompetent and irrelevant, was insufficient to establish 
the identity. 
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The article mentioned a case of one Ross Willard. 
It was a hypothetical case. The Court by the rule 
states that no such case appears on the docket by that 
name but the references in the article indicated that it 
referred to the case of one Willard E. Foss—a case 
pending in Court. 

To connect the hypothetical case of Ross Willard 
with the case of Willard E. Foss, alleged to be pend- 
ing, the prosecution introduces a Mrs. Lottie M. Foss, 
the mother of Millard E. Foss, a case claimed to be 
pending. (See Record, testimony of Mrs. Foss, pp. 23 
to 26, inclusive), and solely on her evidence the Court 
finds the hypothetical case related to the case in Court. 

It is submitted that the examination of this witness, 
conducted by the Court, contravenes all the rules of 
evidence, in a criminal action, and consists chiefly of 
assertions ot the Court, to which the witness is in¬ 
voked to assent, and apparently to vindicate the 
Court’s dealing with the case of Willard E. Foss; but, 
in no sense does it connect in the mind of the author of 
the article the two cases, and, as will be shown by au¬ 
thorities hereinafter cited, the burden to prove the 
fact was upon the prosecution. The questions, we sub¬ 
mit, show an unwarranted prejudice on the part of the 
Court toward the respondent and its predetermined 
purpose to connect the two cases as a pretext to judge 
the respondent in contempt. It was necessary to its 
purpose to find that the article had reference to a case 
pending in order to sustain the further pretense that it 
tended to obstruct the administration of Justice in a 
case pending, for the Court admits that “The article 
shows plainly, not only the attack upon the law—that 
would not have been improper—but it shows an attack 
upon the officials of the Court”; not only the judge, but 



the “officials of the Court”; which, we submit, would 
not in either aspect be contempt in law, if not made as 
to a case pending and not tending to obstruct the ad¬ 
ministration of justice in such pending case. 

Even the publication of an article in reference to a 
pending case, if it does not prejudice the cause, would 
not be contempt. 

U. S. vs. So. Wholesale Gro. Asso., 207 Fed. 434. 

The statute (Jud. Code. Sec. 268, Vol. 5, p. 1009) 
takes away the common-law power of the Federal 
Courts to punish criticism of judicial acts or publica¬ 
tions which amount to no more than libels upon their 
officers. 

In re McLeod, 120 Fed. 130. 

Point 8. 

The article, if it did relate in its hypothetical case to 
the case of Willard E. Foss, could not he brought 
within the rule of contempt, if contemptuous, because 
as a matter of fact and law, the said case of Willard E. 
Foss, was not pending at the time of its publication. 

The respondent was brought into Court upon rules 
of contempt for writing, not publishing or circulating 
the article. 

The rule states 4 4 whereas the above quoted article 
of the Washington Times refers to the case of one 
‘Ross Willard’ as being a case heard in the Juvenile 
Court, while as a matter of fact no such name is to be 
found on the docket of the Court; and’’ and after a re¬ 
cital of the court docket, further declares: 

“Whereas certain alleged facts in the alleged 
case of ‘Ross Willard* in the above quoted article 
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‘Washington Times’ indicates that the case 

tnTnv'r - m a ^ ove quoted article in the ‘ Washr 
mgton Times is the case of one Willard E. Foss— 

a case pending before this Court.’’ 

US f“ that the article referred to the case 
of Willard E. Foss, of which there is no intrinsic evi- 
e nce in the article itself,—was that case pending? 

qson 6 P o ehtl ° n ° f the Cor P° rat ion Counsel (Record, 
^890 p. 2) states that “One, Willard E. Foss” is “a 

child under seventeen years of age, to wit, fourteen, 
known by his language or life to be vicious or incorri¬ 
gible, within the meaning of the statutes in such case 
made and provided, in this, that the said Willard E 
Foss is staying out late at night, is lying and stealing 

and ls dlsobedlent to his mother with whom he lives.” 
The jurat (Record, 3890, p. 3) states that Lottie M. 
oss, the child’s mother, being sworn, declared “the 

ou s ®!\ forth ln the foregoing petition are true.” 

She did not sign this petition nor this jurat, as so ap¬ 
pears, but the Court below resorted to the rather 
pecuhar method of examination of Mrs. Foss (Rec., 

t 8 v 9 !l P p 2 V° ^ 0) ’ consistin g largely of statements 
y the Court and apparently to fix Mrs. Foss with 

countenancing the Court’s dealing with her son, but, 

-—’the entire examination had nothing to do 

with the rule of contempt. This examination concludes 

(Record, 3890, pp. 25-26) with this bit of travesty: 

w " u ira * ““"r »*• 

th“wit£, r K“ : paper (Hand “® * f 

The Court: The one that you swore to. 

The Witness: I don’t see my own sitmaW 
there, but I knew that—that is the regular form? 
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The Court: It is the jurat at the bottom, that 
you appeared here. 

The Witness: Is this the regular form! 

The Clerk: That is the regular form. 

The Witness: Well, I signed the regular form. 

The Court: You did not sign that, but you ap¬ 
peared. It is the regular jurat. 

The Witness: Yes. 

The Court: Now, is there anything else! 

Mr. Perkins: If your Honor please, that is all 
I have.” 

The petition prepared by the Corporation Counsel 
(Record, 3890, pp. 2-3) was not signed by her; her sig¬ 
nature was not attached to the jurat, which may or 
may not have been sworn to or may or may not have 
been merely filled out in a day’s doings by the Deputy 
Clerk, but the fact remains she did sign some paper— 
the regular form—perhaps, of application—and that 
form, so signed, was not produced by the prosecution 
on this hearing. If not, why not! Perhaps, it did not 
charge her son, as did the petition, with stealing, for 
that, a mother of intelligence and refinement would re¬ 
volt against. 

The Record (3890, p. 3) cites the Court docket, as 
follows: 


“Information for Incorrigibility. 

June 29, 1921.—Petition filed. 

August 9, 1921.—Case called. Plea guilty en¬ 
tered by child. Adjudged by Court to be incor¬ 
rigible. Child placed on probation. 

Sept. 20, 1921.—Case called account of violation 
of probation. Adjudged guilty of violation of 
probation. Probation continued to October 21, 
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1921, committed to Board of Guardians, D. C., on 
probation meanwhile. 

Oct. 21, 1921.—Continued to Sept. 15, 1922, de¬ 
fendant committed to Board Children’s Guardians 
on probation meanwhile. Mother, Lottie M. Foss, 
agrees to pay $20.00 per month on the 10th of each 
month commencing Nov. 10, 1921, thru Clerk of 
Court.” 

This Court’s jurisdiction is limited to the committal 
of children, under seventeen, for petty offenses not 
amounting to felonies, and, when committed to the 
Board of Children’s Guardians, its jurisdiction ends. 
Thus the statute reads. Thus, this Appellate Court 
Tias held in the case of Board of Children’s Guardians 
vs. Juvenile Court, 43 App. D. C. p. 605; but, in viola¬ 
tion of the statute and disregard of the decision of this 
Appellate Court, with intention apparently to retain an 
unlawful judicial control over other people’s children, 
which the statute and decision denied, the Court below 
had, as itself states (Record, p. 11): 

i 

“a friendly agreement exists between the Board 
of Children’s Guardians and the Juvenile Court 
under which no delinquient child on probation to 
the Board of Children’s Guardians in a case con¬ 
tinued for further proceedings will be placed back 
in its home without the consent of the Juvenile 
Court.” 

It further appears (3890, p. 4) that the Court below 
issued its order to the Board of Children’s Guardians, 
directing it to: 

1 ‘ Receive into your custody, the body of Willard 
E. Foss a minor under the age of sixteen years, 
having been brought before the Court charged 
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with violation of probation and committed to your 
guardianship on probation, until September 15, 
1922, pending final judgment in said case.” 

But the first commital of this child to the Board of 
Children’s Guardians, as the Court docket cited above 
discloses, was on Oct. 20, 1921. The Courts jurisdic¬ 
tion then and there ended. Further conditions as to 
committal were not within the Courts jurisdiction. 
The law gives the Board of Guardians control of the 
child after committal, not to the Juvenile Court, and 
“no friendly agreement” can qualify that control or 
retain it in the Court. The Court, however, w T hen cases 
are brought before it, instead of confining its action 
wdthin the jurisdiction to commit or deferring sentence, 
at its discretion, and paroling “such child under the 
care of the Chief Probation Officer for a probation 
period discretionary with him, who shall cause said 
child to return to court at the end of such term either 
for sentence or dismissal,” which is the direction of the 
statute, seeks to enlarge its own jurisdiction by con¬ 
tinuing cases from time to time, in the case of Willard 
E. Foss from Aug. 6, 1921, to the present time, while 
placing them with the Board of Children’s Guardians 
until such date of continuance, contrary to the statute, 
which declares “said board shall have powder, upon 
proper showing, in its discretion to discharge from 
guardianship any child committed to its care” (Act 
Cong. App. June 29,1922). 

The Court states at page 29 of the Record that “It 
is a custom which the Court has inaugurated of retain¬ 
ing a certain control over these cases: not committing 
the child for two years or three years, but of continuing 
the case so that the child will come back, the Court hav¬ 
ing taken the responsibility of taking that child out of 
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its family—that the child will come back to the Court 
at the end of the year for further proceedings ’ ’—a 
custom, we submit, confessedly inaugurated by the 
Court, which honors the law “more in the breach than 
the observance.” 

The case, then, of Willard E. Foss, with which the 
Court labors to identify the article, in order to make it 
appear that it referred to “a case pending in court,” 
was not in fact or in law pending, and the rule of con¬ 
tempt should not have been issued, and, after issue, 
should have been dismissed for this reason alone. 

In the case of Board of Children’s Guardians v. 
Juvenile Court (reported 43 App. D. C. p. 605), this 
Court, in holding the jurisdiction of the Juvenile Court 
ended with its committal of children to the Board of 
Children’s Guardians, said: 

4 

“We find that under Sec. 5 power is given that 
court to defer sentence in any offender under the 
age ot seventeen, and to parole such child under 
the care of the Chief Probation Officer of the Court 
for a probation period, and it is provided that 
‘such paroled child shall be under the jurisdiction 
of the Court during the probation period.’ ” * * * 

“Sec. 8 centers in the Juvenile Court power over 
juvenile offenders theretofore granted to other 
courts. In addition, it clothes with the power to 
commit truants from school ‘to the Board ot 
Children’s Guardians, who are thereby given the 
care and supervision thereof when so committed. ’ 
The section further provides that certain delin¬ 
quent, neglected or dependent children shall here¬ 
after be committed by the Juvenile Court ‘to the 
care of the Board of Children’s Guardians, either 
for a limited period on probation or during minor¬ 
ity, as circumstances may require.’ The prohibi- 


tion against the discharge, parole, or transfer of 
any child committed to any public institution’ obvi¬ 
ously does not refer to the Board, for throughout 
the Acts quoted a careful distinction has been 
made by Congress between the Board and an in¬ 
stitution. ’’ 

‘ 4 We find, therefore, that Congress has clothed 
the Court with continuing jurisdiction over child¬ 
ren under deferred sentences, who are out on pa¬ 
role for a probation period but no such power has 
been given over the children committed to the 
Board of Children’s Guardians.” 

“To find the Court possessed such power would 
not only do violence to well-established rules of 
statutory construction and interpretation, as al¬ 
ready intimated, but, on the other hand, the inde¬ 
pendence of the Board in this respect is consistent 
with the Juvenile Court Act, as well as other 
legislation concerning the Board, and the express 
intent of Congress to place upon the Board re¬ 
sponsibility and care of children committed to it.” 
* * * 

“We think it clear that when the Court, in the 
present case, committed the child in question to 
the Board of Children’s Guardians during minor¬ 
ity, the Court, at the expiration of the term at 
which the commitment was made, had no power to 
set aside the commitment.” 

While from reading this case it would appear that 
applied to all cases, yet the particular case dealt with 
a delinquent case. However, if this case only applied 
to delinquent children, all doubt of the jurisdiction is 
removed by the Act of Congress, Public Act No. 256, 
67th Congress, on page 39. This Act was passed by 
both houses and was approved by the President on 


June 29, 1922, three days before the publication of the 
article in the Times. On page 39 it reads, speaking of 
the Board ot Children *s Guardians: 

“And that said board shall have power, upon 
proper showing, in its discretion to discharge 
trom guardianship any child committed to its 
care.” 

This provision in the law does not seem to cover de¬ 
linquent children specifically, or dependent children. 
It does not state whether they are turned over for 
further proceedings or whether they are turned over 
for minority or for a specific term. It seems to cover 
the whole field. This law was approved three days 
before the article in the Washington Times was pub¬ 
lished. 

Point 9 . 

The Court erred in refusing to sustain the demurrer 
filed hy respondent to the rule to show cause , as set 
out in the Record {page 12) and for the reasons there¬ 
in stated. (Bill Exceptions, pages 4-5). 

The demurrer (Record, p. 12) was as follows: 

Demurrer to Rule to Show Cause. 

Now comes Willis Brown, a resident of the State of 
Utah and demurrers to the Rule to Show Cause in the 
above entitled case and served upon him on July fifth, 
nineteen hundrd and twenty-two for the following rea¬ 
sons : 

1. The Rule to Show Cause does not set forth any 
act which if proved would constitute a ground for 
judgment in contempt to be entered. 
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2. No act is alleged in the Rule to Show Cause as 
ha\ ing been committed in relation to any case pending 
before the Juvenile Court on July second, nineteen 
hundred and twenty-two, the date of publication. 

3. No act is alleged, in the Rule to Show Cause, to 

have been committed in the presence of the Juvenile 
Court. 

4. The Rule to Show Cause does not allege any act 
of contempt in the presence of the Juvenile Court and 
no information, petition or complaint under oath has 
been filed to support the rule. 

5. The name of Willis Brown was not of record in 
the above entitled case, nor was the respondent, Willis 
Brown involved in the said case when it was pending. 

6. The alleged specific act upon which the alleged 
contempt rule rests, to wit, the writing “ ‘But we 
have an understanding with the Board of Children’s 
Guardians that they will not send a child back to its 
home without our permission ’ said the judge ’ ’ even if 
it had been untrue does not constitute ground for con¬ 
tempt in view of the allegation and admission in the 
Rule to Show Cause beginning in line 23, page 2, and 
ending on page 3, line 3 thereof, to wit: “that a 

nendly agreement exists between the Board of Child¬ 
ren’s Guardians and the Juvenile Court under which 
no delinquent child on probation to the Board of 
Children’s Guardians in a case continued for further 
proceedings will be placed back in its home without 
he consent of the Juvenile Court” and the said al¬ 
leged statement is simply a reiteration of the state- 
ment made in the Rule to Show Cause and signed by 
Kathryn Sellers, Judge . 99 

It is submitted the demurrer should have been sus- 
tamed by the Court below. 
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Point 10. 

The Court erred in denying the motion by respond - 

cni t° discharge the Rule to Show Cause, as set forth 

m the Record (page 13 ) and for the reasons therein 
stated. (Bill Exceptions, p. 5 ). 

The motion (Record, p. 13) was as follows: 

Motion to Discharge the Rule to Show Cause. 

T Now comes Willis Brown, a resident of the State of 
Utah and prays that the Rule to Show Cause in the 
above entitled case and served on him on July fifth, 
nineteen hundrd and twenty-two be discharged for the' 
following reasons: 

1. The Rule to Show Cause does not set forth any 
act which if proved would constitute a ground for 
judgment in contempt to be entered. 

2. No act is alleged in the Rule to Show Cause as 
having been committed in relation to any case pending 
before the Juvenile Court on July second, nineteen 
hundred and twenty-two, the date of publication. 

3. No act is alleged, in the Rule to Show Cause, to 

have been committed in the presence of the Juvenile 
Court. 

4. The Rule to Show Cause does not allege any act 
of contempt in the presence of the Juvenile Court and 
no information, petition or complaint under oath has 
been filed to support the rule. 

5. The name of Willis Brown was not of record in 
the above entitled case, nor was the respondent, Willis 
Brown involved in the said case when it was pending. 

6. The alleged specific act upon which the alleged 
contempt rule rests to wit: “ ‘But we have an under- 



standing with the Board of Children’s Guardians that 
they will not send a child back to its home without our 
permission’ said the judge” even if it had been untrue 
does not constitute ground for contempt in view of the 
allegation and admission in the Rule to Show Cause 
beginning in line 32 page 2, and ending on page 3, line 
3, thereof, to wit: “that a friendly agreement exists 
between the Board of Children’s Guardians and the 
Juvenile Court under which no delinquent child on 
probation to the Board of Children’s Guardians in a 
case continued for further proceedings will be placed 
back in its home without the consent of the Juvenile 
Court” and the said alleged statement is simply a re¬ 
iteration of the statement made in the Rule to Show 
Cause and signed by “Kathryn Sellers, Judge.” 

It is submitted the motion should have been granted 
by the Court below. 

Point 11. 

The Court erred in refusing to grant the motion by 
respondent for a substitute Judge, as set out in the 
Record (page 14) and for the reasotis therein stated 
(Bill Exceptions, p. 5), to which the respondent under 
the Act was entitled as a right. 

The motion (Record, p. 14) was as follows: 

Now comes Willis Brown by his attorney, Walter 
W. Burns, 214 Ouray Building, Washington, D. C., and 
prays this Honorable Court to ask a Justice of the Su¬ 
preme Court to appoint another Judge to sit in all 
hearings relating to the proceedings in connection with 
the Rule to Show Cause issued against Willis Brown; 
this in accordance with the statute made and provided 


in case of the disability of a Judge of the Juvenile 
Court to act; the disability in this case being, to wit: 

1. The said Judge Kathryn Sellers has made allega¬ 
tions as complaining witness, in the Rule to Show 
Cause which would require her to speak as a witness 

and submit to cross-examination in connection there¬ 
with. 

2. The said Judge Kathryn Sellers has recited in the 
Rule to Show Cause what purports to be a history of a 
certain case, to wit, Willard E. Foss, No. 32969, and 
upon examination of the records of the Juvenile Court 
in this case, counsel for Willis Brown was unable to 
find any recording of some of the alleged perform¬ 
ances of the Judge of the Juvenile Court as recited in 
the Rule to Show Cause, by the Honorable Judge Kath- 
r\n Sellers and it is apparent, because of these facts, 
that it is necessary for the said Judge Kathryn Sellers 
to testify in support of these allegations and to be sub¬ 
ject to cross-examination. 

3. That if this motion is not granted, the Honorable 
Judge Kathryn Sellers will be in the position of both 
judge and prosecutor. 

We submit the respondent was entitled under the 

statute (Jud. Code, par. 21, Stat. L. 1090) as a matter 
of right. 

In Berger vs. U. S., (255 U. S., 22), the court said: 

l 

“.The filing of an affidavit of personal bias or 
prejudice of the judge who is to preside at the 
trial, conformably to the Judicial Code, paragrapu 
21, leaves such judge no other duty than to pass 
upon the legal sufficiency of the affidavit to show 
the objectionable inclination or disposition, and, 
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if legally sufficient, compels his retirement from 
the case without passing upon the truth or falsity 
of the facts affirmed; the section declaring that 
whenever a party to any action or proceeding, 
civil or criminal, shall make and lile an affidavit 
that the judge before whom the action or proceed¬ 
ing is to be tried or heard, has a personal bias or 
prejudice, either against him or in favor of any op¬ 
posite^ party to the suit, such judge shall proceed 
no further therein, but another judge shall be 
designated to hear the matter; that every such 
affidavit shall state the facts and reasons for the 
belief that such bias or prejudice exists; that no 
party shall be entitled in any case to file more 
than one affidavit, and that no such affidavit shall 
be filed unless accompanied by a certificate of 
counsel that such affidavit and application are 
made in good faith/’ 

The Court below should have granted the motion as 
a dictate of judicial propriety, but certainly as a mat¬ 
ter of right, as the prejudice is clearly shown in the 
trial of this proceeding, as the Record discloses and in 
the Record (3891, p. 27) the court admits that prior to 
the publication on July 2 of the article in the Times she 
had said that Brown was 4 ‘getting on my nerves.” 

Point 12, 

12. The court erred in refusing the motion, orally 
made by respondent at the conclusion of the testimonv, 
to discharge the rule on the ground of insufficiency of 
evidence to sustain it. (Bill of Exceptions, page 5.) 

The evidence in support of the rule, as well as the 
rule itself, fails to show: 

1. That the article was in itself a contempt of court. 

2. That it related to any particular case pending in 
court. 


3. That the respondent requested or advised its pub¬ 
lication. 

4. That the witness Ring, reporter of Times, was the 
authorized official to receive articles for publication. 

5. That the article, as published in any manner ad¬ 
vised, provoked or proposed obstruction to any pro¬ 
cess of the court, directly or indirectly. 

6. That the language, cited in the rule froig the ar¬ 
ticle, as having been used by the court, had^Leen t.: cor¬ 
rectly reported as an official reply of the judge to an 
inquiry made in a personal conversation. 

7. That the language so cited and quoted had been 
imputed to the judge of the court as having been used 
in her judicial capacity. 

8. Any intent of the author to commit a contempt. 

9. But the evidence does show that the article as 
written and submitted was deleted in its publication 
of most salient and material parts, which are herein¬ 
after quoted. 

On such evidence would this court sustain a verdict 
of guilt in a criminal action? 

A contempt proceeding in the Federal Court is in its 
nature criminal and must be governed by the rules of 
construction applied in criminal cases. 

Ex Parte Kearney, 7 Wheat. 38; 5 U. S. L. Ed. 
391; 

New Orleans vs. N. Y. s/s Co., 20 Wall. 387; 22 
U. S. (L. Ed.) 354; 

In re Ellerbe, 13 Fed. 530; 

U. S. v. Atchison, etc., 16 Fed. 853; 

U. S. v. Barry, 24 Fed., 780. 

Criminal contempt is no part of the main case; it is 
a proceeding independent and apart, in the nature of 
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a criminal prosecution, and the guilt of the accused 
must be clearly and explicitly established. 

United States v. Atchison, etc., 16 Fed. 853. 

> 

“Proceedings for contempts are of two classes: 
Those prosecuted to preserve the power and vindi¬ 
cate the dignity of the courts and to punish for dis¬ 
obedience of their orders and those instituted to 
preserve and enforce the rights of private parties 
to suits, and compel obedience to orders and de¬ 
crees made to enforce the rights and to administer 
the remedies to which the court has found them to 
be entitled. The former are punitive and criminal 
in their nature.’* 

Mer. S. & G. Co. vs. Board of Trade, Chicago, 
201 Fed. 20. 

The burden of proof is upon the complainant. 

Sabin v. Fogarty, 70 Fed. 482. 

Accusations of contempt must be supported by evi¬ 
dence sufficient to convince the mind of the trier be¬ 
yond a reasonable doubt of the actual guilt of the ac¬ 
cused and every element of the offense, including a 
criminal intent, must be proved by evidence or circum¬ 
stances warranting an inference of guilt; otherwise, 
defendant should be discharged. 

U. S. vs. Jose, 63 Fed. 951; 

U. S. vs. Carroll, 147 Fed. 947. 

No one can be punished for a criminal contempt un¬ 
less the evidence makes it clear that he intended to 
commit it. The doubt is to be resolved in favor of de¬ 
fendant. 

In re Rice, 181 Fed. 217; 

In re Cashman, 168 Fed. 1008. 
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Being criminal in its nature, the respondent is 
clothed with the presumption of innocence which ob¬ 
tains in criminal prosecutions and is presumed inno¬ 
cent until that presumption is overcome and his guilt 
established beyond reasonable doubt. 

Jones v. U. S., 126 C. C. A. 407; 

Gompers v. Buck Stove & Range Co., 221 U. S. 
418; 

Coffin v. U. S., 156 U. S. 459; 

Garrigan v. U. S., 89 C. C. A. 494. 

In cases of contempt not committed in the presence 
of the court, the evidence admitted should be only 
such as would be admissable on the trial of an indict¬ 
ment for the same offense. 

Hammond Lumber Co. v . S . Pac. Union, 167 
Fed. 809. 


It is not controverted that a newspaper publication, 
criticising or denouncing the court, as to any pending 
case, may be so near the court as to obstruct the ad¬ 
ministration of justice, but it must have that tendency 
in its application to a pending case, in order to consti¬ 
tute contempt, but criticisms even by newspapers of 
judicial acts, the court or its officers, in general teams, 
not having the tendency to obstruct the course of 
judicial trial in any particular case, do not constitute 
contempt; but in all the cases, which appear in the re¬ 
ports, relating to publication of articles in contempt, 
it is the publication, not the mere authorship, which 
constitutes the offense. 

The respondent here was not the publisher. There is 
not a scintilla of evidence that he requested, authorized 
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or procured the publication, though it is admitted he 
wrote an article, which, after being both changed and 
deleted by the Times, is published. 


Nor did it relate to a pending case, in terms or name, 
tor it it had reference to the case of Willard E. Foss 
that case had passed out of the jurisdiction of the court.’ 

(Board of Children’s Guardians vs. Juvenile 
Court, 43 App. D. C. 599.) 


Point 13. 


The records of the whole proceedings disclose 
that in this case and in Case 3891, here pending, the 
judge of the Juvenile Court, because this respondent 
Hr own had m previous matters “gotten on her 
nerves,’’ seized upon an innocent article of which he 
was the reputed author as an arbitrary pretense for 
an arbitrary punishment of the author, but felt no in¬ 
dignity at the publication and circulation of the ar¬ 
ticle by the “ Washington Times’’; and the judgment 
as a matter of law should be set aside as an unjudicial 
assumption of an unwarranted power in abuse of the 
legal process of the court. 

It is not to the credit of even a Judge of a Juvenile 

Court, whose jurisdiction is limited to petty offenses 

of infants, that the necessity should arise for an appeal 

to this Court upon the facts and from the judgment 
stated in the Records. judgment 


t is a maxim of the French, who have a fine sense of 
the proprieties, that the one unpardonable sin is to 
make oneself ridiculous; and we submit that, the pro¬ 
ceedings and judgments of the Court below, in this case 
run, not only to injustice, but into absurdities. 




It is illustrative of the comical aspect of this un¬ 
usual proceeding that the court in endeavoring to 
prove the authorship of the article, not the publication, 
establishes by the Washington Times’ reporter that 
the article was changed and deleted before its publi¬ 
cation and was not published as written. (Record, pp 
16 to 21.) ’ 

Important paragraphs of the original, which, if pub¬ 
lished, would have modified the article, if it were con¬ 
temptuous as published, were the following: 


Falling down the past three months ’, was the 
information the Agent gave me. 

“Then this is proof that your case has not im¬ 
proved him, and should be the great argument 

that mother and home may be the best place,’ I 
replied.” ’ 


• U he l e ? P erfectl y le &al way in which the 
rights of children and parents can be protected.” 


It is likely that such a boy would in some 
fashion communicate with friends or mother. 

• i i i ... was started for Ross. At mid¬ 

night he was discovered and over the phone given 
advice to return to the Home Industrial School 
and play square with the law.” 


The next month’s board money of $20 paid by 
the mother should find its way back to her 
‘‘Perhaps Ross is better; if so, it has come 
about because of one man, a boy-loving superin¬ 
tendent of the Home Industrial School, who made 
a personal appeal and friendship. 

‘‘But Ross has a less appreciation of law. 

“Ross has an inward dislike for officials.” 



“Ross does not understand how he could be 
helped by any proceedings instituted. 

“Ross does know that the Home Industrial 
bchool in some fashion helped him. 

Contrary to the information from the agent 
the Superintendent of the Home School stated to 
me that Ross had improved and was a safe boy and 

belonged home with his mother and in the regular 
school.” 

“I take this observation to be of more force 
than that of the agents. 

The superintendent bases his report on human 
associations; the agent on statistical files. 

“In all the three days ‘errand running’ and 
seeing folks about Ross/ those controlling the 
boj adhered to the ‘case idea and there was no ex¬ 
pression or conference or suggestion about what is 
best for Ross.’ 

“The possession of children is more a matter of 
authority than of humanity. 

“Grant that owing to the District of Columbia 
having about the poorest laws for the government 

P r °tection of children, and that with a multi¬ 
plicity of boards and agents and homes, with au¬ 
thority vested in so many without correlation of 
effort, yet there does seem that there should enter 
into all proceedings where children are concerned 
something of parental understanding, more appre¬ 
ciation of love or mother, desire of parents and 

the hope of the child, which hope is all based on 
love and not law . 9 9 

/ 

But the Court, examining Judge Brown (Record, p. 
32) indicates it would hold Judge Brown responsible, 
deleted or not deleted, changed or not changed, for the 
article as written, whether published or not published, 
by the questions and comments, as folloAvs: 
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Q. Did you ever have anything published be¬ 
fore in the newspapers ? A. Many articles. 

Q. Do you know the custom of a newspaper to 
slash an article of that sort and put in what they 
choose and leave out what they choose? You 
know that, don’t you? A. Well, I am not— 

Q. You know newspapers do that? You know 
that you submit your stuff to them with the knowl¬ 
edge that it is going to be edited? You know that, 
don’t you? A. Well, we all know that. But you 
don’t hold me responsible for saying ‘Judge 
Scores Child Welfare System?’ g 

The Court: No; we do not hold you respon¬ 
sible for the caption. 

The Witness: You don’t hold me responsible for 

the manner in which it is printed, with the items 
left out? 


The Court: We hold you responsible for the 
article. 

The Witness: Well, I wanted to make the state¬ 
ment that m the completed article I had no inten¬ 
tion of criticising any agency, of the Court, but 
law, just as we all do, and I have criticised the law 
which permits certain things, and that was the 
intent of the article.” 


The Attorney General of the United States (Pres. 
Mess. 64th Cong., House Doc. No. 594) declared these 
laws of the District to be “antiquated.” 

In explanation of the article, the respondent, Judge 
Brown, testified (Record, pp. 30-31) as follows: 

“The article as written was an article criticising 
the laws controlling children of the District of 
Columbia. The reason I called on you was because 
Mrs. Barnes, in the presence of Mrs. Foss, told me 
—and you can verify this by Mrs. Foss—that the 
child belonged in the home, and if she had the right 
she would let her have her child, but that the 




Juvenile Court would not give permission; and 
no comment was made, and I came right down 
here, not bringing Mrs. Foss into the Court, to as¬ 
certain from you if it was necessary for your per¬ 
mission for any child—I was not employed as at¬ 
torney for the Foss boy whatever, and whatever 
my ignorance of the law I at least know the laws 
of the District of Columbia with reference to that. 

“The article I wrote, if it criticised anything, 
criticised the Board of Children’s Guardians, and 
if the matter which Mr. King read here before you 
had been placed in its proper place in that article 
you would have commended me for writing as I 
have. The unfortunate part about all newspaper 
articles is that they reserve the newspaper’s right 
to put in certain headings, and one is immediately 
prejudiced in favor of believing that it criticised 
in a way that it does not, in the way you have 
accepted it. I have scored no children’s laws, I 
have simply said that love and mother were more 
than childhood. What Mr. King read was elimi¬ 
nated from the article, and that would have ex¬ 
plained my conclusions, but they have just put the 
conclusions without any premediated plan, but to 
shorten the article and make it as readable ana 
probably as sensational as possible, and in putting 
it in the paper they have left out the meat of my 
whole article, which was the love and consideration 
for the home and the happiness of the children; 
and while your Honor has the right to sustain the 
dignity of the Court, I can’t help but personally 
protest, whatever may be the opinion of my ef¬ 
forts, against being charged with condemning any 
court for saving childhood. I think the Court 
should have chancery jurisdiction, and that article 
I thought would help to get greater power to help 
childhood than now obtains, and that was my real 
sincere purpose in writing the article; and testi¬ 
mony from the newspaper to that effect would bear 
out that I said this Court should have chancery 
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jurisdiction and that it should have greater power. 

It you could take what Mr. Ring read and give 
it to me and let me just take that statement and 
take this article and put it in as I remember it, 
you could commend me for that article. That is 
what I am getting at; that most aU that Mr. Ring 
read was left out. Putting that in certain places 
before I draw a conclusion would have changed 
the whole tenor of this article, and there is very 
little of what Mr. Ring read that was in the article, 
and you could find no fault with what he read on 
the witness stand in any way conceivable. ’ 1 

By the Court: 

“Q. Did you write those words—ttiat para¬ 
graph? A. I wrote the article. I admit that. I 
am not trying to—I am not sure whether those ex¬ 
act words, but I mean that I make that statement 
now, that I have meant officials; I meant police 
official, officials connected with the handling of 
children who seemed to lack that consideration of 
love. I have met them in this city, and talked with 
them, and have been amazed at the fact_ 

fre you responsible for what is printed 
there ? A. Iam responsible—as that old hackneyed 
term about ‘There is no God’—I am responsible 
tor certain words and sentences, I know, but I am 
not responsible for the manner this appears with 
this out. We might write a brief and let someone 
else go over it, and it would make an entirely dif¬ 
ferent meaning. I am responsible for the language 
that is used in here, but I am not responsible for 
the fact of ‘Judge Scores Child Welfare System 1 
and for the fact that it seems to be a criticism 
which it was not. It was meant to be a help.” 


This explanation would have been sufficient to purge 
the respondent of any contempt, which might have 
arisen as a first impression, in the mind of any sensible 



or self-possessed judge, but unfortunately, perhaps to 
the judge or the respondent in this case, “this man 
Brown was getting on her nerves,’’ for some reason 
occurring but not appearing in this Record, before the 
institution of this contempt proceeding. 

It is submitted further on behalf of plaintiff in error 
that a corporation counsel or District Attorney should 
not and much less a judge should not ask such an in¬ 
criminating question as “Did you write those words” 
and “Are you responsible for what is printed there?” 

It is quite a discreet manifestation of judicial cour¬ 
age to single out an individual, without the power of a 
great press behind him, because—“Sh-h-h girls, listen, 
this is a secret, but this man Judge Brown is getting on 
my nerves,” as a proper subject upon whom to vindi¬ 
cate judicial dignity, but it might be very indiscreet to 
arraign the editor or proprietor of a Hearst newspaper 
for the veritable offense. 

In the former case, the “nerves” of the Court might 
find relief, but in the latter suffer greater irritability by 

provoking “more talk,” as Uncle Remus might sug¬ 
gest. 

But, if Brown were guilty of writing, the Times were 
guilty of publishing, and both, quoting the Court (if 
not with approval) “hurt the Court” and had the “ex¬ 
act intention of criticising the Court and misrepresent¬ 
ing the Court to the readers of the Washington 
Times”; with this difference, however, that Brown, if 
he had written and pocketed the article could not have 
“hurt” or “misrepresented” the court, but the thing 
which “hurt” was its publication; for which “hurt,” 
because inflicted by a newspaper, which could “hurt” 

again, the dignity of the court lapsed into “innocuous 
desuetude .” 
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But, why this rule of contempt against respondent 
rown and not against the Washington Timesf 
Why does this court of petty jurisdiction, so out¬ 
lawed at a pretended offense to its dignity, if impartial 
and sincere, single out Brown, who only wrote the ar- 
ic e, and overlooks the Times, which gave it publicity? 
it is submitted that if a competent or experienced 
jut ge of a court of real power and conscious dignity 
ad committed, in a passing moment of irritation or re¬ 
sentment, the unpardonable sin of making itself ridicu¬ 
lous by issuing such a rule, he would have directed it at 
the Times, the real offender, if offense there be, and 
not alone at the respondent Brown; but “Sh-h-h girls 

listen this is a secret—but this Judge Brown is get¬ 
ting on my nerves. ’ ’ 

After all, perhaps this is not a case of contempt, but 

a case ot ‘‘nerves,” and because of it, unless this court 

reverses the judgment below, the plaintiff will suffer 

ie deprivation of his constitutional right to his per¬ 
sonal liberty. 


MOTION TO APPELLATE COUET. 

The plaintiff in error moves this Appellate Court if 
it reverses the judgment below, that the defendant'in 
error, Kathryn Sellers, be adjudged to pay the costs of 
^Proceeding’, °, r that the same be adjudged against 
the District of Columbia. 


Kespectfully submitted, 

Walter W. Burns, 
Iredell Meares, 

Attorneys for Plaintiff. 
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